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“Manu’s contribution consisted largely in the contention that all the rules he
incorporated were, if read as if they were part of a truly integrated organic whole,
a viable exposition of Vedic learning, and the true norm for all Brahmanically
oriented societies to follow. (...) The idea that the state is really concerned (what-
ever might be the appearances) with the attainment of ‘salvation” by each indi-
vidual, and that it therefore has a spiritual interest in defeating revolutionary
schemes, and in keeping everyone to his place (unless emergency conditions
justify a departure) is one which would appeal to the public (...) Without denying
the past, and without offering anything revolutionary to the future, Manu adopts
many archaic pieces which enabled what I have called his ‘public’ to recognise his
bona fides at every few steps.” (Derrett 1975: 20-21).
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INTRODUCTION

The Muluki Ain (henceforth MA) of 1854 (promulgated 5 January, 1854), the
subject of Andras Hofer’s study, is a document of great historical, legal and
cultural interest for scholars on Nepal. For nearly a hundred years since it was
first promulgated in the mid-19th century, it remained in force as the prime law
of the land by which all people in Nepal, high and low, were supposed to have
been judged. Originally, it was simply called ain, from the Arabic a’in, meaning
‘law’. In the later editions dating from 1927, the prefix muluki, again derived
from the Arabic mulk, meaning ‘country’, was added, perhaps to distinguish it
from several other sundry laws, such as the gaddr ain (succession law), rajkaj ain
(laws relating to rulers, governance and political power) and jarngf ain (military
law) of a more limited nature which too had been formulated by then. The
edition on which Hofer’s study is based is a 1965 printing of an older manu-
script handwritten on Nepali daphne paper, found rotting away in an old gov-
ernment revenue office in the old city of Kathmandu. The social-historical merit
of the work was not apparent to everyone at first save to a discerning few in the
early years of its publication. It was published two years after it had ceased to
be the country’s valid law and, in this sense, that was its posthumous publica-
tion. In 1963, the MA was replaced by a new Muluki Ain, promulgated by King
Mahendra (r. 1955-72), who injected a more progressive social outlook to it.
From this time on, all the editions of the MA predating 1963 came to be known
as the ‘old” MA. The old MA thus became the epitome of orthodox Hindu val-
ues, and given to protecting the pre-1951 political order of Nepal as well as the
social and religious values it had stood for. With the political change of 1951 and
the advent of a democratic order, however, the MA was rendered powerless
with one stroke, as it were, as its legal basis was eliminated with the announce-
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ment of the Interim Constitution of February 1951.

Hofer’s study of the MA is at once bold and novel in approach. Barring a
couple of articles in the 1960s and the 70s, which amounted to no more than scratch-
ing its surface, no scholar before him had turned his attention to tap the wealth of
social and cultural material contained in the MA in an exhaustive manner. Hofer’s
book is the first-ever attempt by anyone to study the ‘anthropology of caste’ in
Nepal, basing on a written legal document and digressing from the usual field-
derived ‘village study’ method of an ethnographer. In fact, the prospect of crack-
ing a jumble of a document running to over 700 printed pages, using an old form
of Nepali language and unfamiliar administrative and legal terms of a bygone
century, was a daunting task to undertake. A.\W. Macdonald, himself a scholar of
no small repute, had dismissed the value of the MA for any detailed study in the
late 60s arguing that ‘the code [meaning the MA] would not give a picture of the
true structure of Nepalese society”'. Hofer’s study, as we can well see, has fully
belied Macdonald’s premature assertions. It is obvious that no one else has stud-
ied the MA either before or since Hofer at such length and in such depth. This
alone is enough to make the present book a landmark research with whose help
alone we are able to know the structure of the macro-Nepali society of 19th-
century vintage, its legacy running down to our own times still very strongly in
many respects.

The primary focus of Hofer’s book, admittedly, is to understand the details of
the functions of the caste and its behaviour in variable circumstances of inter-caste
relationship laid down by the legal clauses of the MA. Normative rules of caste
governing social exchanges like marriage and inter-dining are much the same ev-
erywhere in the Indian subcontinent. However, what makes the case of MA spe-
cial is the fact that there is no other instance of caste validation accorded in a legal
document of a state like this from anywhere else in the subcontinent. As a natural
corollary of the study of caste in MA, Hofer examines the centrality of the role in
it played by the state, which we shall touch upon further down. This becomes
quite clear from the title of his book.

The kind of state Nepal had been in the 19th century can be gathered from its
own claim.

[It is] a Hindu Kingdom the law of whose
court maintains that killing of cows, women
and brahmans shall not be allowed. [It

is] a sacred land of the Himavatkhanda,

of the holy shrines [dedicated ] to

Vasukj, the effulgent phallus of Pasupati

and Guhyesvari...It is the only Hindu Kingdom
in the Kali Age...(MA:1:1:8)

(free translation by me).

1 Macdonald 1975: 286.
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I think it would be pertinent to make some observations here with regard to the
Hindu state of Nepal at the time of the MA. While almost the entire Indian sub-
continent was in the grip of British colonial rule, only Nepal enjoyed its freedom
and independence from colonial subjugation. From the earliest known times of
history, therefore, Nepal continued to be an undisturbed Hindu kingdom. Hindu
states of different times and different geographical provenance in India had been
swept away by the tides of history. It was only in Nepal that a Hindu state man-
aged to survive, and according to its constitution, it still does. The MA furnishes
an eloquent testimony to this fact in the most unambiguous terms. Thus the image
of Nepal projected in the MA is that of a ‘throw-back-in-time’ state where tradi-
tional Hindu values prevailed in a quite pronounced manner. It is amazing to
think that such a conservative Hindu society existed as late as 1951, and remained
in a kind of animated suspension for a further 12 years after that. The MA’s laws
embrace in letter and spirit the values and ideologies taught by the Hindu
dharmasastric texts.

This reflection largely of a 19th-century Nepali state was not just a time cap-
sule, though. In some respects, it did not fail to reflect the times in which it was
prepared. In the editions of the MA starting from 1886 it became customary to
insert the expression desa kala calan ... vyvahdr in its preamble, meaning that the
laws of the MA mirrored the realities of ‘the terrain, time, customs ... practices’.
All the Rana prime ministers coming in succession from Jung Bahadur have made
additions, amendments, corrections and changes with regard to a number of laws,
as they felt the need to do it from time to time. New laws, such as relating to
printing and publication and several others, expanding with the increased activity
of the state, were added. Reforms in some of the laws, however feeble in form,
were also carried out within this time. Laws relating to the burning of widows,
for instance, or relating to bonded labour were made less harsh. The banning of
all types of slavery, whether state or domestic, was accomplished in 1924. Laws
relating to economic matters or administrative and court procedures were also of
a contemporaneous nature. But with regard to caste relations and avowal of the
state to the high Hindu values no attempt was made to change it at any time. It
remained as stable as the polity of the state which was an authoritarian monarchy,
further exacerbated by the onset of the Rana family autocracy from the time of
Jung Bahadur Rana (ruled 1846-77).2

2 The following general observation by Perceval Landon made in the late 1920s regarding the
pre-eminence of the traditional laws relating to caste and others practices such as sati and
slavery in particular (obviously in reference to the MA) in Nepal in Chandra Shumsher’s
regime is interesting and revealing not only in terms of the hold such a law exercised in Nepali
society of that time, but also in terms of how such laws could be subject to a degree of toning
down and modification of their severity by the dictates of the ruler to suit the spirit of the times
and circumstances. Landon says: ... the right of a sovereign to change the rules after consul-
tation with the highest spiritual authorities, openly and without concealment. In Nepal the
abolition of sati is of course the obvious illustration of this inherent right. In India the British
simply laid down the law that sati was to cease, and in general it may be said that from that
moment it ceased. The British authorities listened to not a word of the defenders of the Hindu
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A model Hindu state has four recognised ingredients to it, broadly speaking.
These comprise: a) rdjan, meaning a sovereign king or a ruler in whom all the
power of the state resides; b) rajya or rastra (Nep. raj), which describes the territo-
rial extent of such a state within a defined boundary; c) praja, which refers to the
subjects of such a state; and, finally, d) sthiti (Nep. thiti), referring to an estab-
lished social order in the state.’ This last, in a broad conceptual sense, relates to an
order ranging from the abstract notions of a cosmic to a moral, social, and, more
pragmatically, a legal order. The MA’s paradigm of a state is, more or less, in
consonance with these four main ingredients with minor spelling variations in it.
Pronounced ‘law’, the MA was issued with royal seals of assent from the former
king, Rajendra, the ruling king, Surendra, and the future king, Crown Prince
Trailokya Bikram Shah.

All states, whether modern or ancient, are upheld by the values of an accepted
social order to which they have subscribed. Every reigning Hindu king of some
ambition at all times of history has seen himself in the role of giving the best social
order of his time to his people. In his Divyopadesa, Prithvinarayan Shah (r. 1742-75)
refers to such an order as a task unfulfilled by him.* Before him, King Ram Shah of
Gorkha (r. 1606-36) issued a set of simple rules governing the rural life of his state
in the hills of Nepal. In the Nepal Valley of a still earlier historical epoch, King
Jayasthiti Malla (r. 1382-95) is remembered mainly for his social reforms. His re-
forms regulate the Newar society of the Kathmandu Valley even to this day. Be-
fore him, King Punya Malla (r. 1332[?]-1338) of the Khasa kingdom of Jumla in his
copper-plate inscriptions boasts his familiarity with the Dharmasastra and
Rajanitisastra works of the ancient Hindu law-givers, such as Gargyayana, Gautama,
Harita, Apastamba, etc.* Much before them all, King Amsuvarma of the Licchavi
period (606-21) affirmed his abiding faith in the virtues of the Hindu social order

practice. The abolition of sati in Nepal may be taken, with the modification of the law of
purification after possibility of defilement during the War, as an illustration of the reasonable
compromise that attends amicable discussions on points that may be affected by religious
scruples whenever these seem to stand in the way of the advancement of civilisation in the
State. It is the more remarkable because in Nepal there had hitherto been no compromise of
any kind for an offence which trespassed the laws of caste. To this day in India a man who loses
his caste by infringing its cardinal regulations is sometimes permitted to remain unmolested
within its fold by the connivance of the priests. In Nepal, however, there is no escape, and the
absolute need of purification in such circumstances is recognised and is a familiar part of the
occasional ritual of the Hindu faith. This privilege is one which is based upon the highest and
the most ancient authority, and is jealously vindicated by prince and people alike. That a
general indulgence was granted to all soldiers detailed for oversea[s] military operations,
provided they neither consciously broke the caste-law nor stayed longer than their actual
work required, is an illustration of the extent to which the progress of its development has
been harmonised with the strictest religious observances. But there is another and even greater
proof of this spirit of adjustment which has just been realised, and that is the abolition of
slavery.” (Vol II, pp. 162-63)

3 Abstracted and modified from the Hindu rajyariga theory. Kangle 1988: pt. I (6.1.1); pt. III: 127.

4 Naraharinath 1965: 314.

5 Naraharinath 1965: 761-762.
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and its justice system. Despite this long history of Hindu ideologies, there was
nothing comparable to the MA—a veritable legal code—in these earlier epochs.
The only other work comparable with it in some respects is probably
the Nyayavikdsini, a Newari commentary of the complete Naradasmrti, written in
1380. This commentary, however, was a mere translation or endorsement in
Newari of one of the acknowledged classical Hindu texts rather than an original
composition.

In much of the intervening historical period, social order was maintained ei-
ther on the basis of the dictates of classical Hindu law books directly or through
the announcement of periodic royal decrees which also were based again on cus-
tomary laws or on ancient Hindu laws. These, at later times, were known as
thitibandej (derived from the Sanskrit sthiti). The MA claims that it was basically a
compilation of the thitibandej issued by various kings in the past. Notwithstanding
the king’s duty and privilege to establish a sthiti in his kingdom, it by no means
implied, nor was it ever so understood, that he was a propounder or a legislator
of these laws. The true source of all social order was, as we have already men-
tioned, first, the Hindu Dharmasastra and, secondly, the lokadharma or ‘customary
law’. The MA has acknowledged this idea as much. Before the codification could
take place, Brahman pandits used to be assigned to the legal courts to interpret
the Dharmasastra. In social disputes involving ethnic minorities, all cases were first
referred to the local assembly of elders in the respective cultural, ethnic, or lin-
guistic communities. Thus Hindu states have always acknowledged the reality of
cultural diversities and accepted these diversities as part of their social universe.
Nepal was no exception to this rule. When disputes came up for settlement before
the king’s court at the centre (Nep. Bharadarisabha), they always gave their deci-
sions by deferring to the verdicts reached by the elders of the respective commu-
nities earlier. The establishment of a state entity, with attempts at a social struc-
turing and a social order in the tribal fringes of the central Himalaya goes to the
credit of the Hindus about two thousand years earlier.

Let us now turn to see the probable reason behind the undertaking to write
the MA on the part of the rulers. There is some dispute as to the true source of the
MA'’s inspiration among the historians of Nepal. It was promuilgated in 1854 dur-
ing the reign of Jung Bahadur, four years after his return from his trip to England
and France. Hence some see a European inspiration behind its writing, especially
from the Code of Napoleon of 1810. Some contemporary British writers, such as
Cavenagh, have called Jung Bahadur’s MA being more lenient in modes of pun-
ishment than in the past. This leniency, however, was true only in respect of pun-
ishment for theft. The MA stopped the practice of mutilating limbs for committing
theft. This can be gathered from the evidence of the MA itself.* Award of punish-
ment in other regards of capital offences, however, continued to be as severe and
medieval, in the tradition of the ancient Hindu practices described in their law
books. Punishment, such as by beheading, facial branding with hot iron, or cut-

6 MA p.317§ 68:65.
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ting off of noses and ear-lobes in the case of guilty women, remained unchanged
in the MA. The Code of Napoleon is the most unlikely source of inspiration, there-
fore, for the MA. The only point of comparability between the two perhaps lies in
their being one comprehensive compilation. Although it is true that the MA is a
compilation of civil and criminal laws of its time, by and large, the subject matter
and treatment of law in it are befitting a traditional Hindu society of older times.
This is what Hofer means by the ‘codification of traditional social conditions’.

Recently, a legal historian of Nepal, Revati Raman Khanal, has rejected the idea
of any outside inspiration in the drafting of the MA. According to him it took
eight long years only to copy the MA in required numbers and to send them out
to the various courts outside Kathmandu. The MA was just a huge compilation.
Prepared as the first proper law of the country, it tried to be as comprehensive
and all-encompassing in its scope as it could probably make itself at the time. So
deliberations on it, too, must have taken quite a long time, starting even before
Jung Bahadur went on his European tour of 1850. In fact, the motivations for
preparing the MA could have come entirely from internal reasons given the need
to provide people with a uniform and more accessible justice as part of continuing
reforms in Nepal's legal system. Only the Sanskrit-knowing pandits assigned to
the duties of the court were able to interpret the texts of the Dharmasastra oh the
award of punishment for various offences. Similarly, the thitibandej issued by kings
of various times were available in scattered and piecemeal forms. The need for
their systematisation and standardisation must have been felt by the rulers for
some time. In the absence of a uniform code, dispensation of justice must have
been an uneven, variable and cumbersome affair. The name ain, or ‘law’, by which
the MA was originally called, was not without some significance either since that
accorded it a prestige far above any other composition of the day, and, certainly,
far more weighty than what a mere thitibandej implied. It was the very first state
document to be called a ‘law’.

There is a fascinating account of how the MA was drawn up, given in a con-
temporary vari$gvali of Jung Bahadur’s time.’

His highness Sri 3 [Jung Bahadur Rana] appointed a Court of
Councillors, consisting of nobles, high-ranking officers, royal
preceptor and priests; they all deliberated in a group with all their
intelligence and by examining all proofs with utmost care, and
finalised it in a manner to suit the needs of the times; it was written
with a rare clarity and by dividing it in separate clauses; it was better
composed than the social order [Nep. sthiti] of King Jayasthiti Malla, [and]
which even an ordinary child could understand; it was made
famous by the name of the ain, incorporating in it many

laws and making it into a book of law, by putting the seals of the

the king and the prime minister in it in order that a system may

7 Khanal 2002: 300-301. Free translation by me.
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be established by which all people, high and low, would get

their justice equally; from hereon all works of the government

and the courts of justice, the acts of rewards and punishments,
customs and practices, etc, throughout the Gorkha kingdom shall

be carried out in accordance with the [provisions of] the ain; the
copies of the ain were sent to all regional and provincial government
offices in the hills, mountains and the plains and [thus] were brought
into circulation.

All this goes to show what a big government undertaking the preparation of the
MA had truly been? From 1854 until 1872 the MA existed only in a handwritten
form. Revisions and amendments in it were reserved and strictly kept in the hands
of the Council of Nobles at the centre. Corrections in individual copies of the MA
kept in the various courts could be made by hand by the officials of the same
courts only. The 1965 publication on which Hofer based his work was one such
hand-written copy. The first MA to come out in printed form was in Jung Bahadur’s
time itself. This edition was printed in a certain Manoranjan Press, a treadle press
that Jung Bahadur is believed to have brought from England. It took three years,
from 1872 to 1875, to publish the 1038 pages the MA ran to.? The MA kept coming
out in many subsequent editions too. A strange practice seems to have ensued
from the time of Bir Shumsher onwards, which is that a fresh edition of the MA
was brought out on the same day a new Rana prime minister took office.? The MA
was probably seen as conferring on each succeeding prime minister a veritable
state power that gave him the right to rule on behalf of the king of Nepal.
Hofer’'s MA is divided into 163 separate schedules or headings of laws, cover-
ing a wide range of subjects in the lives of the people. This highly regarded ‘law’
in national life enjoyed the highest legal authority. This is borne out by the state’s
219 highest-ranked political, civil and army officials who were made to sign the
document in endorsement, including the prime minister (Nep. Sri 3). The MA
exercised an unprecedented power of jurisdiction over all the people of the king-
dom, from the high to the low, equally. Some people are led to read a kind of a
‘constitution” of the day in it,' although we do not know how truly the MA’s
provisions could be invoked and applied in the case of the members of the ruling
class and the upper strata of the society. The idea of a constitution, in my opinion,
is too premature for the time we are considering, since political power in those
days was decided more by the might of the sword than by provisions of law.
Broadly, MA’s laws deal with areas relating to land tenure, economic transac-
tions, such as credit and loan payment, revenue collection and administration,
and diverse civil and criminal laws. The readings of these laws give one a distinct
impression of 19th-century Nepal as being a pre-modern ‘military-agrarian
society’. The other image presented by it is that of an overzealous Hindu state

8 Devkota 1967: 21.
9 Shrestha 1993.
10 Regmi 2002: 3.
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extremely concerned with safeguarding the rules of caste within its domain. The
MA'’s idea of a social order consisted of a single social universe recognised in
terms of its people of various varnas and jatis residing in its territory. People of all
castes as well as of multiple ethnic, cultural and linguistic groups were all made
inclusive parts of it, and ranked in a hierarchy of the high and the low. The basis
for the gradation of high and low was embedded in the Hindu ideology of ‘pure-
impure’, a ritual notion. This social universe of the MA was referred to by the
popular phrase cdrvarna chatisjat that the people of Nepal were supposed to be
encompassed within.

Undeniably, the MA is a product of the times that is close to our own. Its
language is full of legal and administrative loanwords drawn from the Arabic and
Persian in vogue in the court systems of North India of the Moghul times. As we
have already seen above, in several respects it reflects the conditions of the times
it was composed in. Notwithstanding that, its one abiding pre-occupation was the
persistence of a Hindu caste society by means of the most stringent possible laws.
The survival of such a society up to the middle of the 20th century on the support
of state authority is what the MA documents in detail. The MA’s jurisdictional
powers extended and impinged on the domains of what in other societies was
regarded as an individual’s private and personal spheres. It saw to it that no one
broke the rules of caste and his/her allegiance to it, knowingly or unknowingly,
voluntarily or otherwise. He/she would not ever be able to breach the MA even
as a victim as a result of the acts of another person. If he/she should do it, he/she
became answerable to the state, and would have to willingly accept the punish-
ment awarded by the state, which could be light or heavy, depending on the
gravity of the offence. The MA is pervaded throughout with these rules provid-
ing for a strict caste regime. It even made no qualms about declaring in its pre-
amble that punishment for offences committed shall be imposed in accordance
with and befitting ‘the status of a person’s caste’. There is one whole section
relating to Dharmadhikar, the highest office of the state adjudicating in caste mat-
ters, residing in the king’s preceptor (Nep. rajguru) that deals in all graphic details
about the compromising circumstances and all possible manners of the violation
of caste rules, the methods of its restitution and restoration, and the levy of pun-
ishment for it."!

The Dharmasastra lay down their injunctions in more impersonal and idealistic
terms since they were not written as laws for a specific temporal state. The MA’s
case, however, stood quite apart from this. For the laws of the MA were meant to
serve as a designated state’s tangible laws. The state represented by the MA exer-
cised total monopoly over these laws. The MA served not only as its prime tool of
social control, but also a good source of income for the state. For the Dharmaéastra,
observation of caste rules, as any other rule for that matter, was looked upon as
being the ‘duty’ of a person. The breach of this ‘duty’ amounted to a breach of
dharma, which was far more binding on a person, morally and ethically. For this

11 MA pp. 379-406 § 89.
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breach he or she was not only answerable to himself or herself, but also to the
state, the supreme guardian of the dharma. The state for its part was answerable to
a ‘higher’ divine power in the preservation of these rules. If the state (king) did
not live up to its obligation, it would mean a breakdown of order, including cos-
mic order,'? the furthest abstraction from which the Hindus’ concept of their dharma
is ultimately derived. These indicate vestiges of a Hindu state of earlier times.
Thus, while the enumeration of the caste groups of India of modern times was
made by the British-Indian administrators directly from the field, such a dossier
on Nepal derives straight from an official state document.

Let me delve a little into the MA’s possible inspirational links with the texts of
the Hindu Dharmasiastra and Nitisastras (in MA, nitismrti). This link is not merely
inferential, but quite apparent. In fact, it could even be said that the MA in many
respects is distinctly an heir to some of these classical works. For instance, many
sections in the MA are not only similar to Kautilya’s Arthasastra in the treatment of
their subject matter, but sometimes also identical in their subject headings. The
3rd and 4th books of the Arthasdstra, for example, that deal with the subject of
‘judges’ and ‘suppression of criminals’ deal with identical matters, such as on
‘intended rape of a woman’, ‘gambling’, ‘incestual relations’ or ‘sexual intercourse
with women of lower castes’ (varna).?® Similarly, the ‘eighteen margas’ or
vyavaharapadas of the ix book of Manusmrti, dealing with the nature of offences
and disputes involving people, offer close parallels with the MA.M* According to
Julius Jolly, the vyavahara chapters of the Naradasmrti, a mediaeval period treatise
of Hindu law, is actually an abridgement of Manusmrti.'® The Nydyavikdsini is a
14th-century Newari commentary of the Naradasmrti.' Jolly says that chapters on
‘theft” and ‘trial by ordeal’ treated in the Naradasmrti are found only in the manu-
scripts in Nepal.”” Trial by ordeal was an extremely popular form of criminal court
procedure followed in Nepal until the times of Bhimsen Thapa (1806-39). The
various types of capital punishment and corporeal punishment, starting from death
by beheading, branding of face, limb mutilation, and caste degradation all seem
to take their cue from the old smrti texts. Hodgson makes an interesting observa-
tion relating to criminal prosecution procedure in Nepali courts. According to
him, before pronouncing an acused guilty of his crime, it was absolutely essential
to acquire a ‘confession of guilt’ (Nep. kdyalnama) from him. The uniqueness of the
Nepali legal system of the 19th century lay here, he says, which did not exist even
in the European legal system of the time."

Punishment by the state (king) to offenders was not meant to act only as a
deterrence to crime, but was believed to have cleansing properties or merit to it.

13 Kangle 1988: pt. II: 190-291.
14 Lingat 1973: 81-83.

15 Jolly 1977: xi.

16 Sharma 1997: 128, 135-36 fn. 2.
17 Jolly 1977: 223.

18 Hodgson 1834: 45-56.
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All offences were seen not only as wrongdoings committed against the person
concerned, but a crime committed against the state. If crimes went unpunished, it
would bring sins to the state and render it unholy. For the king to let this happen
would amount to failing in his ‘kingly duties’ (Sans. rdjadharma). The office of the
Dharmadhikar mentioned in the MA'® was quite a powerful one,® and had its pres-
ence felt throughout the territory of the kingdom through its multifarious agents.
Punishments that were lighter in form and did not lead to permanent caste degra-
dation were administered by the office of the Dharmadhikar by offering the wrong-
doers patiya and candrayana penitence. The candrayana was like a compulsory toll
payable by all householders annually. Collected even from the poorest of the
kingdom, it required people to rid themselves of their sins that may have accrued
to them unconsciously. This is where the state saw an ample means of richly ex-
ploiting the injunctions of the Dharmasastra to increase its revenue. Unlike in the
classical law books in which all laws are invoked in the name of the king, such a
style is not adopted by the MA. The Dharmadhikar’s office is given the responsibil-
ity to carry out this kind of punitive duty, which amounts to the same thing in
essence. It should be mentioned here that obtaining the prior assent of the king in
the case of capital punishment was essential before it could be carried out.

The concept of social order and harmony was an integral part to the ideology
of a Hindu state, which translated into a scheme of a hierarchy of castes on the
ground. The state defined this hierarchy, which it considered its prerogative. The
MA'’s hierarchy is a single national hierarchy valid for the state as a whole.? The
Dharmasastra themselves do not ever speak in terms of a universally followed
hierarchy of castes. They talk of social categories in terms of the four varnas, which
to them remains a standard tool of reference to use across all time and space. In
the varna system of social classification too the notion of hierarchy is implicit no
doubt. Beyond that, in the context of empirical caste studies in any region of
India, a uniformly accepted hierarchy is difficult to find. It varies from region to
region and seems influenced by the politically and economically dominant caste
group or groups living in a particular region. The MA's testimony on caste hierar-
chy is therefore a good means of knowing how a Hindu state worked in defining
its hierarchical order. Its hierarchy ascribed rankings not only to individual castes,
but also to social categories into which comparable caste and ethnic groups were
ranged together. The MA does not omit to mention in its national hierarchical
ranking even such non-caste aliens as the ‘musulman’ and the ‘mleccha’ (Euro-
pean), designating them as a caste as well.

Thus from the evidence of the MA we know what role the state played as the
main arbiter in caste matters. Consequently, we do not see the existence of the
autonomous, grassroot caste assemblies at the village level like in India® in Nepal.
The caste Hindus of Nepal, especially the Parbatiya Hindus, were directly under

19 MA 89: 379-406.

20 Hodgson 1834: 45-56.
21 Sharma 1993: 364-76.
22 Mayer 1970: 251ff.
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the purview and control of the state, exercised through the medium of its courts.
Notwithstanding the rules of punishment MA provides in some detail for illicit
sexual relations involving Newar women of high and low castes or in regard to
their miscegeny (in section under misakhat),” it may be presumed that autonomy
in the case of Newar caste matters was respected and left to their own caste
members in their respective guthis to be settled. Much in the same manner the
customs and clan traditions of the various minority ethnic groups were also duly
recognised by the MA. But their autonomy had to stop where these customs im-
pinged on some of the avowed high Hindu values. Practice of levirate, for ex-
ample, was discouraged, and the killing of cows, banned.

To find a satisfactory equation between the varna and the caste is an unre-
solved dispute among anthropologists. The MA is seen to integrate these two
terms through the use of the idea of carvarna chattisjat. It may thus be possible to
surmise from it the closeness between these two terms and see how they had
informed one another. Another significant point to note is the MA’s predilection
for brevity in dealing with the number of castes The totality of Parbatiya castes
runs to barely a dozen and a half. This is in glaring contrast to the long list of caste
names found in the Newar society of the Kathmandu Valley* and among the
Madhesis of the Tarai. The MA has taken no serious cognition of these castes
except en passant. At the same time, rules regarding the different names assigned
to the varnasarikaras (‘mixed castes’) in the Dharmasastra, are not heeded by the
MA. Like the Dharmasastra, the MA holds all hypogamous marriages in total ab-
horrence, but is tolerant towards hypergamy, if it is done within the ‘clean’ castes.
Hypergamy, because its practice was so common, was accepted as a fact of life.
With the exception of the Brahman's offspring, children born of all hypergamous
marriages were adjusted within the father’s caste. This was the rule of thumb
granted by the MA. The middle order caste list among the Parbatiya Hindus is
not allowed to run too long, and so, most varnasarikaras, or children from
hypergamous marriages, were adjusted within the Chhetri caste. A short list of
castes among the Parbatiya Hindus could also be a legacy of its less complex, less
economically diversified, hill agrarian society.

I should briefly like to touch upon a unique law that the MA deals with. This
was a frequently invoked law in the Nepali society of the MA. It refers to the
‘killing of one’s wife’s seducer’.® Seducing another person’s wife was an offence
committed against the state (Nep. r@jakhat) in the definition of the MA. This is yet
another good example of how little distinction the MA made between the public
and private domains of jurisdiction. However, for an overzealous guardian of a
Hindu state, this law is not wholly inconsistent with its overall spirit. The MA’s
laws are overly obsessed in dealing with sexual relations between men and women
among various caste and age groups. In a state where such relations were kept

23 MA pp. 644-652 § 145.
24 Sharma 1993: 364.
25 MA pp. 602-608 § 134; pp. 629-37 § 141.
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regulated strictly by the rules of caste, furtive liaisons between a man and a woman
could not remain overlooked. Such an act hurt the pride of a husband, but, in its
more serious implications, it compromised the caste of the family if it were al-
lowed to go unpunished. The MA has, therefore, given the wronged husband the
right to kill his wife’s paramour. If he caught them in the middle of the act, he
could kill the lover on the spot. The court could be notified of the act afterwards.
The court would also order the nose of the wife to be cut off, and degrade her
from her caste. If his wife’s affair happened in his absence, and got established
through her confession later, the husband asked the right to kill the paramour
(Nep. jarhanne) with the permission of the court, which was granted. This was
deemed a privilege reserved to a few high castes and recognised martial groups
only such as the Thakuri, the Chhetri, the Magar, the Gurung and the Sunuwar.
Brahmans were not included in it because they were thought to be a peaceable
caste. For the other castes, they had to be content with getting a cash compensa-
tion for it. The Dharmasastras themselves are totally silent on this score. The source
of jarhanne, therefore, may have been different, although its practice too seems
pretty old in Nepal. Its origin perhaps lay with the old Khas tribes, who are sup-
posed to have entered western Nepal from the Himalayan foothills further west
in Garhwal, Himachal Pradesh, Kashmir and, eventually, even Central Asia.
Having introduced the historical character and the documentary value of the
MA at some length, it may be apt to consider next the change in perception in
which it has been held at different nodal points of Nepal’s political development
in the duration of a century and a half. Between 1854, the date of MA’s promulga-
tion, and 1955, in which its last edition came out, it did undergo occasional alter-
ations, additions and revisions, as we have already mentioned. But these changes
were not of a substantive nature and little affected the character of a Hindu soci-
ety nurtured in the sanatan Aryan tradition. The social values preached by the
MA, however, were proving restrictive, anachronic and out of step with the spirit
of times. They were seen as a potent instrument of Rana political repression. In
the the third decade of the 20th century, the educated middle class youth of
Kathmandu started an anti-Rana political movement which increasingly gathered
force. When the Ranas did fall from power eventually following the popular move-
ment of 1951, the MA fell into a state of limbo. It ceased to be a legal authority and
its provisions were no longer binding. Caste rules relating to food, drink and
inter-caste marriages were openly flouted. But the MA had not been officially
abrogated. In 1960 Nepali politics returned once again to the monarchical system
under the Panchayat. However, the conservative politics could not put the clock
back on the aspirations for social change. King Mahendra had to, therefore, take a
progressive stance and promulgate a new Muluki Ain to replace the old one. This
new Muluki Ain of 1963 did away with the legal recognition to caste, and all the
discriminatory laws made on the grounds of caste. It is quite tfue that with the
promulgation of the new Muluki Ain caste feelings have not entirely ceased to
exist in the Nepali society, but they have been relegated from the public to the
private domains of the people now. The legacy of caste will be hard to be erased
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from the minds of the people. Actually, it might even find new modes of survival
in a democratic polity, as we can see it happening in India.

For 30 years the Panchayat regime made ‘social harmony’ and “unity in diver-
sity’ its main social and political rhetoric. Its Constitution of 1962 called Nepal a
‘multi-ethnic’, multi-cultural’ and a ‘multi-linguistic’ Hindu state. A Hindu ethos
under the Hindu monarchy dominated the national life of Nepal during this pe-
riod. Towards the closing years of the Panchayat regime, the politics of Nepal
assumed a new dimension accompanied by a growing demand for the end of the
Panchayat and its replacement with a multi-party democratic rule. This was also
the time of the emergence of a strident ethnicity in the political horizon of Nepal.
With the dawn of the multiparty democracy in 1990, the smooth democratic tran-
sition of Nepali politics has been hit by a political turmoil of all kinds, the latest
being the Maoist armed insurgency in the country. There is an extreme polarisation
in the politics of Nepal today between monarchical democracy and republicanism.
In these extremely volatile times, the caste reforms of the new Muluki Ain have
lost their relevance and topicality. More pressing issues of social change and so-
cial structuring have come to replace it and have assumed a new urgency. The
MA'’s Hindu legacies remain repudiated. The wisdom of the label ‘Hindu state’ is
cast in doubt. There is an aggressive ethnicisation of all social, cultural, linguistic
and political issues by the various ethnic groups, designated as the muatawdlis in
the MA, who blame it on the state for most of the wrongdoings in the past. The
strident ethnic demands seem to question everything today, including Nepal’s
history of integration started by Prithvinarayan Shah. The new Muluki Ain of
1963 made far-reaching changes from earlier times with regard to women’s sexu-
ality, and their social and economic status. Women’s empowerment and gender
rights groups in the recent decades have called these changes insufficient. They
want changes in all the discriminatory laws against women in the new Muluki Ain
in consonance with the Constitution of 1990. In the 90s, women of Nepal have
been given increased representation rights in public offices as well as new prop-
erty and social rights at a level they had never enjoyed before. This has rejected
the relevance of the 1963 Muluki Ain in the spheres relating to the traditional
image of Hindu women. Thus the values of Nepal’s old society contained in the
old MA, and its lingering vestiges reflected in the new Muluki Ain, have become
non-issues at many levels since 1990. Hofer’s study of MA mirroring a vanished
society of a bygone century constitutes a last major work of scholarship on Nepal's
most illuminating period document.

Prayag Raj Sharma
Maghe Samkranti, 2059 (15 January, 2003)
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PREFACE TO THE SECOND EDITION

In 1975, when I began preparing my files for the original edition of this book,
caste was still one of the central issues in the anthropological discourse on South
Asia. Its definition, ideological foundation, social and economic raison d’étre were
the subject of a controversy between empiricists, functional-structuralists, cultural
anthropologists, neo-Marxists, Weberians and some others, and feelings ran high
when it came to taking a stance on Louis Dumont’s theory as developed on the
pages of Contributions to Indian Sociology and expounded later in his influential and
erudite Homo hierarchicus, which was first published in French in 1966. Most of the
anthropologists were relying on empirical evidence drawn from modern field
research and the older colonial “census ethnography”. With the notable exception
of Dumont, anthropologists showed relatively little interest in exploiting tradi-
tional Indian legal sources. Their reticence, one is tempted to suspect, was not
least conditioned by the partly justifiable conviction that the dharmasastra litera-
ture reflected historically remote stages of development, and that, consequently,
present-day caste societies—with all their regional and sectarian or confessional
differentiations, complex economic and political infrastructures, intertwinements
with kinship, marriage, occupation, patronage, etc—could not be adequately un-
derstood by recourse to the ancient varna model alone. And since a systematic
codification of the present-day caste societies was not to be found in more recent,
post-classical sources written by Indians, a more or less consistent representation
of the “indigenous” conceptualisation of caste society remained beyond the an-
thropologists’ grasp.!

1 Dumont himself deplored the lack of such evidence in a conversation while I happened to be
attending his class just at the time when his Homio hierarchicus was in the making.
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This insight proved decisive for me in 1971 when I encountered the Legal Code
(Muluki Ain) of 1854, in a reprint edition,? for the first time. At once it revealed
itself as a grand, astonishingly comprehensive attempt at “society building” in a
particular country and a particular period of history, unique in its kind, above all
in view of the, in part, detailed substantiation it gives for establishing and sanc-
tioning the hierarchical stratification of social groups within a multi-ethnic soci-
ety. It was rewarding to see to what extent and with what degree of consistency
the opposition pure/impure had been applied in the Code, long before Western
sociology came to recognise it as a basic, generative structuring principle of caste—
and even more rewarding to learn from a tradition-guided Nepalese legislator
that caste in South Asia was an intrinsic social category, rather than a mere con-
struct of colonial administrators or “orientalist” intellectuals, as some authors would
have it today.

Of course, I wish I were in a position to re-write this book nearly twenty-five
years after its first publication by taking advantage of the considerably increased
literature in general, of the progress of theory in particular and, above all, of the
unprecedented availability of historical documents which both Nepalese and West-
ern scholars have since then made accessible to the public. It is no small comfort to
me that, fortunately, the Code of 1854 and its successors, first “discovered” by
anthropologists,® have over the past twenty or so years been the subject of thor-
ough studies by Indologists and law historians. It would lead too far to list all the
literature dealing with, or at least referring to, the Nepalese codes.* Apart from
R.R. Khanal’s recent substantial work on Nepal’s legal history, extensively dis-
cussed by P.R. Sharma in his Introduction to this volume, the studies of Jean Fezas
and Axel Michaels deserve to be mentioned first. Fezas’s Le Code Népalais® renders
the entire contents of four manuscript versions of the Code of 1854 in abundantly
annotated transliteration and includes an introduction of nearly 50 pages on the
contents, predecessors and sources of the Code, the circumstances of its composi-
tion and application. Prior to this monumental undertaking in two volumes, indis-
pensable for the future student of Nepalese law, Fezas published a number of
articles devoted to issues, such as sodomy, suttee, the customary right of the
husband to kill his wife’s seducer, or property and inheritance.® To Michaels we

2 The reprint edited by the Ministry of Law and Justice and published in 1965 (BS 2022), see
Chapter 1.

3 Marc Gaborieau, in 1966, and Alexander W. Macdonald, in 1968, were the first to draw atten-
tion to the legal codes as important sources for ethnographic studies.

4 Itmay be noted in passing that over the past two decades, “Muluki Ain” as a name and notion
has become widely known even outside the academic realm. A search for “Muluki Ain” in the
internet (http://www.google.de) in May 2003 produced about 595 hits from a variety of
sources, including excerpts, infos, news, pamphlets, homepages, newspapers and the like.

5 Fezas, Jean: Le Code Népalais (Ain) de 1853. Vol. 1. Introduction et texte—chapitres 1-86. Vol. IL.
Texte—chapitres 87-167. Corpus luris Sanscriticum, vol. II, Sanskrit Series on Social and Reli-
gious Law, edited by Oscar Botto. Turin: Unione Accademica Nazionale 2000.

6 See, ia, (i) Perversion et hiérarchie au Népal au XIXe siécle. Un chapitre inédit du code de 1853 :
Gar Mara-ko (de la sodomie). Journal Asintique, CCLXXI, 1983, no. 34 : pp- 281-344.—(ii) Sati
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owe in-depth analyses of the regulations regarding suttee, the protection of the
cow and the office of the dharmadhikar.” Both Fezas and Michaels arrive at illumi-
nating findings by treating Nepalese legislation and judiciary within the broader
comparative framework of the Indian legal tradition. While the author of The caste
hierarchy and the State in Nepal had at that time to content himself, by necessity,
with relying on the 1965 reprint edition of the Code of 1854, Fezas’s and Michaels’s
works, carried out later, are based on a source-critical synoptic reading of its
printed and older, originally handwritten versions.® Re-examined in the light of
the considerably widened perspective on the textual history of the Code itself,
and of a host of new data provided by palaeography and epigraphy for compari-
son, some of the conclusions drawn in The caste hierarchy and the State in Nepal,
especially in chapters 1, 17 and 18, may turn out to have been quite preliminary,
incomplete or even erroneous efforts at interpretation. Needless to say, this is not
an attempt to put the blame for any possible inability of mine on the initial re-
search situation alone.

I wish to thank Prayag Raj Sharma for his generosity in contributing an uncon-
ventionally detailed Introduction to the present edition. His essay, concise and
exhaustive at the same time, on the origins, contents and general setting of the
Code of 1854, aptly highlights some novel aspects as revealed by recent research
and as assessed from his, a Nepali historian’s, own viewpoint. I am also indebted

Janya-ko : de la crémation des veuves en droit népalais. Bulletin d’Etudes Indiennes, 2, 1984: pp.
87-97.—(iii) The Nepalese law of succession. A contribution to the study of the Nepalese codes.
In Seeland, Klaus (ed): Recent research on Nepal. Proceedings of n conference held at the Universitit
Konstanz, 27-30 March 1984. Schriftenreihe Internationales Asienforum, Band 3. Munich, etc:
Weltforum Verlag 1986. Pp. 159-186.—(iv) Custom and written law in Nepal: The regulations
concerning private revenge for adultery according to the Code of 1853. In Toffin, Gérard (ed):
Nepal, past and present. Proceedings of the Franco-Gernuan Conference, Arc-et-Senans, June 1990.
Paris: CNRS Editions 1993. Pp. 3-20.—(v) See also Fezas, Jean: Ordalies et serments au Népal,
des pratiques coutumiéres au droit écrit. Droit et Cultures, 22, 1991 : pp. 33-67.

7 See, i.a., (i) Widow burning in Nepal. In Toffin, Gérard (ed): Nepal, past and present. Proceedings
of the Franco-German Conference, Arc-et-Senans June 1990. Paris: CNRS Editions 1993. Pp. 21-
34.—(ii) The legislation of widow burning in 19th century Nepal. Asiatische Studien/Etudes
Asiatiques, Zeitschrift der Schweizerischen Asiengesellschaft/Revue de la Société Suisse-Asie, XLVIII,
2,1994: pp. 1213-1240. The article includes a source-critical edition of the paragraphs concerned
in the Code of 1854.—(iii) The king and cow: On a crucial symbol of Hinduization in Nepal. In
Gellner, David N., Pfaff-Czarnecka, Joanna, and Whelpton, John (eds): Nationalisn and ethnicity
in a Hindu kingdom. The politics of culture in contemporary Nepal. Amsterdam: Harwood Aca-
demic Publishers 1997. Pp. 79-100.—(iv) Kuhschiitzer und Kuhesser. Verbote der Rindertétung
in Nepal nebst einer Kritik der Kulturdkologie von Marvin Harris und einer Edition des
Kapitels Govadha garnya im Muluki Ain von 1854. In Wezler, Albrecht (ed): Die indische Idee
der Gewnltlosigkeit. Zur Beziehung zwischen Mensch und Natur in Indien. Hamburg: Institut fiir
Kultur und Geschichte Indiens und Tibets. Forthcoming.—(v) The pandit as a legal adviser.
Rajguru, rajpurohita and dharmadhikarin. In Michaels, Axel (ed): The pandit. Traditional scholar-
ship in India. Delhi: Manohar 2001. Pp. 61-77.

8 Neither these handwritten versions, now keptin the National Archives in Kathmandu, nor the
first printed edition of 1871 were accessible to me when I began writing the book. None of my
informants knew of the existence of the former.
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to the late Dieter Conrad, to Marc Gaborieau, Donald A. Messerschmidt and Prayag
Raj Sharma for their critical comments in reviews and personal communications
concerning the first edition of this book, and to my wife Sylvia for her invaluable
technical assistance. From the day back in April 2002 when Himal Books con-
tacted me to express its interest in bringing out a reprint of The caste hierarchy and
the State in Nepal, 1 have found in Deepak Thapa a most cooperative partner. His
pragmatism in planning and efficiency in implementing have indeed been of great
help in the production of this slightly revised second edition.

Andras Hofer
Heidelberg, July 2003
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A model Hindu state has four recognised ingredients to it, broadly speaking.
These comprise: a) rijan, meaning a sovereign king or a ruler in whom all the
power of the state resides; b) rdjya or rastra (Nep. rdj), which describes the territo-
rial extent of such a state within a defined boundary; c) praja, which refers to the
subjects of such a state; and, finally, d) sthiti (Nep. thiti), referring to an estab-
lished social order in the state.? This last, in a broad conceptual sense, relates to an
order ranging from the abstract notions of a cosmic to a moral, social, and, more
pragmatically, a legal order. The MA’s paradigm of a state is, more or less, in
consonance with these four main ingredients with minor spelling variations in it.
Pronounced ‘law’, the MA was issued with royal seals of assent from the former
king, Rajendra, the ruling king, Surendra, and the future king, Crown Prince
Trailokya Bikram Shah.

All states, whether modern or ancient, are upheld by the values of an accepted
social order to which they have subscribed. Every reigning Hindu king of some
ambition at all times of history has seen himself in the role of giving the best social
order of his time to his people. In his Divyopadesa, Prithvinarayan Shah (r. 1742-75)
refers to such an order as a task unfulfilled by him.* Before him, King Ram Shah of
Gorkha (r. 1606-36) issued a set of simple rules governing the rural life of his state
in the hills of Nepal. In the Nepal Valley of a still earlier historical epoch, King
Jayasthiti Malla (r. 1382-95) is remembered mainly for his social reforms. His re-
forms regulate the Newar society of the Kathmandu Valley even to this day. Be-
fore him, King Punya Malla (r. 1332[?]-1338) of the Khasa kingdom of Jumla in his
copper-plate inscriptions boasts his familiarity with the Dharmasastra and
Rajanitisastra works of the ancient Hindu law-givers, such as Gargyayana, Gautama,
Harita, Apastamba, etc.® Much before them all, King Amsuvarma of the Licchavi
period (606-21) affirmed his abiding faith in the virtues of the Hindu social order

practice. The abolition of sati in Nepal may be taken, with the modification of the law of
purification after possibility of defilement during the War, as an illustration of the reasonable
compromise that attends amicable discussions on points that may be affected by religious
scruples whenever these seem to stand in the way of the advancement of civilisation in the
State. It is the more remarkable because in Nepal there had hitherto been no compromise of
any kind for an offence which trespassed the laws of caste. To this day in India a man who loses
his caste by infringing its cardinal regulations is sometimes permitted to remain unmolested
within its fold by the connivance of the priests. In Nepal, however, there is no escape, and the
absolute need of purification in such circumstances is recognised and is a familiar part of the
occasional ritual of the Hindu faith. This privilege is one which is based upon the highest and
the most ancient authority, and is jealously vindicated by prince and people alike. That a
general indulgence was granted to all soldiers detailed for oversea[s] military operations,
provided they neither consciously broke the caste-law nor stayed longer than their actual
work required, is an illustration of the extent to which the progress of its development has
been harmonised with the strictest religious observances. But there is another and even greater
proof of this spirit of adjustment which has just been realised, and that is the abolition of
slavery.” (Vol II, pp. 162-63)

3 Abstracted and modified from the Hindu rajyariga theory. Kangle 1988: pt. 1(6.1.1); pt. I11: 127.

4 Naraharinath 1965: 314.

5 Naraharinath 1965: 761-762.
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and its justice system. Despite this long history of Hindu ideologies, there was
nothing comparable to the MA—a veritable legal code—in these earlier epochs.
The only other work comparable with it in some respects is probably
the Nyayavikasini, a Newari commentary of the complete Naradasmrti, written in
1380. This commentary, however, was a mere translation or endorsement in
Newari of one of the acknowledged classical Hindu texts rather than an original
composition.

In much of the intervening historical period, social order was maintained ei-
ther on the basis of the dictates of classical Hindu law books directly or through
the announcement of periodic royal decrees which also were based again on cus-
tomary laws or on ancient Hindu laws. These, at later times, were known as
thitibandej (derived from the Sanskrit sthiti). The MA claims that it was basically a
compilation of the thitibandej issued by various kings in the past. Notwithstanding
the king’s duty and privilege to establish a sthiti in his kingdom, it by no means
implied, nor was it ever so understood, that he was a propounder or a legislator
of these laws. The true source of all social order was, as we have already men-
tioned, first, the Hindu Dharmasastra and, secondly, the lokadharma or ‘customary
law’. The MA has acknowledged this idea as much. Before the codification could
take place, Brahman pandits used to be assigned to the legal courts to interpret
the Dharmasastra. In social disputes involving ethnic minorities, all cases were first
referred to the local assembly of elders in the respective cultural, ethnic, or lin-
guistic communities. Thus Hindu states have always acknowledged the reality of
cultural diversities and accepted these diversities as part of their social universe.
Nepal was no exception to this rule. When disputes came up for settlement before
the king’s court at the centre (Nep. Bhiradarisabha), they always gave their deci-
sions by deferring to the verdicts reached by the elders of the respective commu-
nities earlier. The establishment of a state entity, with attempts at a social struc-
turing and a social order in the tribal fringes of the central Himalaya goes to the
credit of the Hindus about two thousand years earlier.

Let us now turn to see the probable reason behind the undertaking to write
the MA on the part of the rulers. There is some dispute as to the true source of the
MA'’s inspiration among the historians of Nepal. It was promulgated in 1854 dur-
ing the reign of Jung Bahadur, four years after his return from his trip to England
and France. Hence some see a European inspiration behind its writing, especially
from the Code of Napoleon of 1810. Some contemporary British writers, such as
Cavenagh, have called Jung Bahadur’s MA being more lenient in modes of pun-
ishment than in the past. This leniency, however, was true only in respect of pun-
ishment for theft. The MA stopped the practice of mutilating limbs for committing
theft. This can be gathered from the evidence of the MA itself.®* Award of punish-
ment in other regards of capital offences, however, continued to be as severe and
mediaval, in the tradition of the ancient Hindu practices described in their law
books. Punishment, such as by beheading, facial branding with hot iron, or cut-

6 MA p. 317§ 68:65.
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ting off of noses and ear-lobes in the case of guilty women, remained unchanged
in the MA. The Code of Napoleon is the most unlikely source of inspiration, there-
fore, for the MA. The only point of comparability between the two perhaps lies in
their being one comprehensive compilation. Although it is true that the MA is a
compilation of civil and criminal laws of its time, by and large, the subject matter
and treatment of law in it are befitting a traditional Hindu society of older times.
This is what Hofer means by the ‘codification of traditional social conditions’.

Recently, a legal historian of Nepal, Revati Raman Khanal, has rejected the idea
of any outside inspiration in the drafting of the MA. According to him it took
eight long years only to copy the MA in required numbers and to send them out
to the various courts outside Kathmandu. The MA was just a huge compilation.
Prepared as the first proper law of the country, it tried to be as comprehensive
and all-encompassing in its scope as it could probably make itself at the time. So
deliberations on it, too, must have taken quite a long time, starting even before
Jung Bahadur went on his European tour of 1850. In fact, the motivations for
preparing the MA could have come entirely from internal reasons given the need
to provide people with a uniform and more accessible justice as part of continuing
reforms in Nepal’s legal system. Only the Sanskrit-knowing pandits assigned to
the duties of the court were able to interpret the texts of the Dharmasastra oh the
award of punishment for various offences. Similarly, the thitibandej issued by kings
of various times were available in scattered and piecemeal forms. The need for
their systematisation and standardisation must have been felt by the rulers for
some time. In the absence of a uniform code, dispensation of justice must have
been an uneven, variable and cumbersome affair. The name ain, or ‘law’, by which
the MA was originally called, was not without some significance either since that
accorded it a prestige far above any other composition of the day, and, certainly,
far more weighty than what a mere thitibandej implied. It was the very first state
document to be called a ‘law’.

There is a fascinating account of how the MA was drawn up, given in a con-
temporary varsavalt of Jung Bahadur’s time.”

His highness $ri 3 [Jung Bahadur Rana] appointed a Court of
Councillors, consisting of nobles, high-ranking officers, royal
preceptor and priests; they all deliberated in a group with all their
intelligence and by examining all proofs with utmost care, and
finalised it in a manner to suit the needs of the times; it was written
with a rare clarity and by dividing it in separate clauses; it was better
composed than the social order [Nep. sthiti] of King Jayasthiti Malla, [and]
which even an ordinary child could understand; it was made
famous by the name of the ain, incorporating in it many

laws and making it into a book of law, by putting the seals of the

the king and the prime minister in it in order that a system may

7 Khanal 2002: 300-301. Free translation by me.
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be established by which all people, high and low, would get

their justice equally; from hereon all works of the government

and the courts of justice, the acts of rewards and punishments,
customs and practices, etc, throughout the Gorkha kingdom shall

be carried out in accordance with the [provisions of] the ain; the
copies of the ain were sent to all regional and provincial government
offices in the hills, mountains and the plains and [thus] were brought
into circulation.

All this goes to show what a big government undertaking the preparation of the
MA had truly been? From 1854 until 1872 the MA existed only in a handwritten
form. Revisions and amendments in it were reserved and strictly kept in the hands
of the Council of Nobles at the centre. Corrections in individual copies of the MA
kept in the various courts could be made by hand by the officials of the same
courts only. The 1965 publication on which Hofer based his work was one such
hand-written copy. The first MA to come out in printed form was in Jung Bahadur’s
time itself. This edition was printed in a certain Manoranjan Press, a treadle press
that Jung Bahadur is believed to have brought from England. It took three years,
from 1872 to 1875, to publish the 1038 pages the MA ran to.? The MA kept coming
out in many subsequent editions too. A strange practice seems to have ensued
from the time of Bir Shumsher onwards, which is that a fresh edition of the MA
was brought out on the same day a new Rana prime minister took office.? The MA
was probably seen as conferring on each succeeding prime minister a veritable
state power that gave him the right to rule on behalf of the king of Nepal.

Hofer’s MA is divided into 163 separate schedules or headings of laws, cover-
ing a wide range of subjects in the lives of the people. This highly regarded ‘law’
in national life enjoyed the highest legal authority. This is borne out by the state’s
219 highest-ranked political, civil and army officials who were made to sign the
document in endorsement, including the prime minister (Nep. Sri 3). The MA
exercised an unprecedented power of jurisdiction over all the people of the king-
dom, from the high to the low, equally. Some people are led to read a kind of a
‘constitution” of the day in it,'* although we do not know how truly the MA’s
provisions could be invoked and applied in the case of the members of the ruling
class and the upper strata of the society. The idea of a constitution, in my opinion,
is too premature for the time we are considering, since political power in those
days was decided more by the might of the sword than by provisions of law.

Broadly, MA’s laws deal with areas relating to land tenure, economic transac-
tions, such as credit and loan payment, revenue collection and administration,
and diverse civil and criminal laws. The readings of these laws give one a distinct
impression of 19th-century Nepal as being a pre-modern ‘military-agrarian
society’. The other image presented by it is that of an overzealous Hindu state
8 Devkota 1967: 21.

9 Shrestha 1993.
10 Regmi 2002: 3.
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extremely concerned with safeguarding the rules of caste within its domain. The
MA'’s idea of a social order consisted of a single social universe recognised in
terms of its people of various varnas and jatis residing in its territory. People of all
castes as well as of multiple ethnic, cultural and linguistic groups were all made
inclusive parts of it, and ranked in a hierarchy of the high and the low. The basis
for the gradation of high and low was embedded in the Hindu ideology of ‘pure-
impure’, a ritual notion. This social universe of the MA was referred to by the
popular phrase carvarna chatisjat that the people of Nepal were supposed to be
encompassed within.

Undeniably, the MA is a product of the times that is close to our own. Its
language is full of legal and administrative loanwords drawn from the Arabic and
Persian in vogue in the court systems of North India of the Moghul times. As we
have already seen above, in several respects it reflects the conditions of the times
it was composed in. Notwithstanding that, its one abiding pre-occupation was the
persistence of a Hindu caste society by means of the most stringent possible laws.
The survival of such a society up to the middle of the 20th century on the support
of state authority is what the MA documents in detail. The MA’s jurisdictional
powers extended and impinged on the domains of what in other societies was
regarded as an individual’s private and personal spheres. It saw to it that no one
broke the rules of caste and his/her allegiance to it, knowingly or unknowingly,
voluntarily or otherwise. He/she would not ever be able to breach the MA even
as a victim as a result of the acts of another person. If he/she should do it, he/she
became answerable to the state, and would have to willingly accept the punish-
ment awarded by the state, which could be light or heavy, depending on the
gravity of the offence. The MA is pervaded throughout with these rules provid-
ing for a strict caste regime. It even made no qualms about declaring in its pre-
amble that punishment for offences committed shall be imposed in accordance
with and befitting ‘the status of a person’s caste’. There is one whole section
relating to Dharmadhikar, the highest office of the state adjudicating in caste mat-
ters, residing in the king’s preceptor (Nep. rdjguru) that deals in all graphic details
about the compromising circumstances and all possible manners of the violation
of caste rules, the methods of its restitution and restoration, and the levy of pun-
ishment for it."

The Dharmasastra lay down their injunctions in more impersonal and idealistic
terms since they were not written as laws for a specific temporal state. The MA'’s
case, however, stood quite apart from this. For the laws of the MA were meant to
serve as a designated state’s tangible laws. The state represented by the MA exer-
cised total monopoly over these laws. The MA served not only as its prime tool of
social control, but also a good source of income for the state. For the Dharmasastra,
observation of caste rules, as any other rule for that matter, was looked upon as
being the “duty’ of a person. The breach of this ‘duty’ amounted to a breach of
dharma, which was far more binding on a person, morally and ethically. For this

11 MA pp. 379-406 § 89.
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breach he or she was not only answerable to himself or herself, but also to the
state, the supreme guardian of the dharma. The state for its part was answerable to
a ‘higher’ divine power in the preservation of these rules. If the state (king) did
not live up to its obligation, it would mean a breakdown of order, including cos-
mic order,'? the furthest abstraction from which the Hindus’ concept of their dharma
is ultimately derived. These indicate vestiges of a Hindu state of earlier times.
Thus, while the enumeration of the caste groups of India of modern times was
made by the British-Indian administrators directly from the field, such a dossier
on Nepal derives straight from an official state document.

Let me delve a little into the MA'’s possible inspirational links with the texts of
the Hindu Dharmasastra and Nitisastras (in MA, nitismrti). This link is not merely
inferential, but quite apparent. In fact, it could even be said that the MA in many
respects is distinctly an heir to some of these classical works. For instance, many
sections in the MA are not only similar to Kautilya’s Arthasdstra in the treatment of
their subject matter, but sometimes also identical in their subject headings. The
3rd and 4th books of the Arthasastra, for example, that deal with the subject of
‘judges’ and ‘suppression of criminals’ deal with identical matters, such as on
‘intended rape of a woman’, ‘gambling’, ‘incestual relations’ or ‘sexual intercourse
with women of lower castes’ (varna).!* Similarly, the ‘eighteen margas’ or
vyavahdrapadas of the ix book of Manusmrti, dealing with the nature of offences
and disputes involving people, offer close parallels with the MA."* According to
Julius Jolly, the vyavahara chapters of the Naradasmrti, a mediaeval period treatise
of Hindu law, is actually an abridgement of Manusmrti.*® The Nyayavikdsini is a
14th-century Newari commentary of the Naradasmrti.' Jolly says that chapters on
‘theft’ and ‘trial by ordeal’ treated in the Naradasmrti are found only in the manu-
scripts in Nepal.” Trial by ordeal was an extremely popular form of criminal court
procedure followed in Nepal until the times of Bhimsen Thapa (1806-39). The
various types of capital punishment and corporeal punishment, starting from death
by beheading, branding of face, limb mutilation, and caste degradation all seem
to take their cue from the old smrti texts. Hodgson makes an interesting observa-
tion relating to criminal prosecution procedure in Nepali courts. According to
him, before pronouncing an acused guilty of his crime, it was absolutely essential
to acquire a ‘confession of guilt’ (Nep. kdyalnama) from him. The uniqueness of the
Nepali legal system of the 19th century lay here, he says, which did not exist even
in the European legal system of the time.'

Punishment by the state (king) to offenders was not meant to act only as a
deterrence to crime, but was believed to have cleansing properties or merit to it.

13 Kangle 1988: pt. II: 190-291.
14 Lingat 1973: 81-83.

15 Jolly 1977: xi.

16 Sharma 1997: 128, 135-36 fn. 2.
17 Jolly 1977: 223.

18 Hodgson 1834: 45-56.
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All offences were seen not only as wrongdoings committed against the person
concerned, but a crime committed against the state. If crimes went unpunished, it
would bring sins to the state and render it unholy. For the king to let this happen
would amount to failing in his ‘kingly duties’ (Sans. rajadharma). The office of the
Dharmadhikar mentioned in the MA" was quite a powerful one,® and had its pres-
ence felt throughout the territory of the kingdom through its multifarious agents.
Punishments that were lighter in form and did not lead to permanent caste degra-
dation were administered by the office of the Dharmadhikar by offering the wrong-
doers patiya and candrayana penitence. The candrayana was like a compulsory toll
payable by all householders annually. Collected even from the poorest of the
kingdom, it required people to rid themselves of their sins that may have accrued
to them unconsciously. This is where the state saw an ample means of richly ex-
ploiting the injunctions of the Dharmasdstra to increase its revenue. Unlike in the
classical law books in which all laws are invoked in the name of the king, such a
style is not adopted by the MA. The Dharmadhikar’s office is given the responsibil-
ity to carry out this kind of punitive duty, which amounts to the same thing in
essence. It should be mentioned here that obtaining the prior assent of the king in
the case of capital punishment was essential before it could be carried out.

The concept of social order and harmony was an integral part to the ideology
of a Hindu state, which translated into a scheme of a hierarchy of castes on the
ground. The state defined this hierarchy, which it considered its prerogative. The
MA'’s hierarchy is a single national hierarchy valid for the state as a whole.” The
Dharmasastra themselves do not ever speak in terms of a universally followed
hierarchy of castes. They talk of social categories in terms of the four varnas, which
to them remains a standard tool of reference to use across all time and space. In
the varna system of social classification too the notion of hierarchy is implicit no
doubt. Beyond that, in the context of empirical caste studies in any region of
India, a uniformly accepted hierarchy is difficult to find. It varies from region to
region and seems influenced by the politically and economically dominant caste
group or groups living in a particular region. The MA’s testimony on caste hierar-
chy is therefore a good means of knowing how a Hindu state worked in defining
its hierarchical order. Its hierarchy ascribed rankings not only to individual castes,
but also to social categories into which comparable caste and ethnic groups were
ranged together. The MA does not omit to mention in its national hierarchical
ranking even such non-caste aliens as the ‘musulman’ and the ‘mleccha’ (Euro-
pean), designating them as a caste as well.

Thus from the evidence of the MA we know what role the state played as the
main arbiter in caste matters. Consequently, we do not see the existence of the
autonomous, grassroot caste assemblies at the village level like in India? in Nepal.
The caste Hindus of Nepal, especially the Parbatiya Hindus, were directly under

19 MA 89: 379-406.

20 Hodgson 1834: 45-56.
21 Sharma 1993: 364-76.
22 Mayer 1970: 251ff.
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the purview and control of the state, exercised through the medium of its courts.
Notwithstanding the rules of punishment MA provides in some detail for illicit
sexual relations involving Newar women of high and low castes or in regard to
their miscegeny (in section under misikhat),” it may be presumed that autonomy
in the case of Newar caste matters was respected and left to their own caste
members in their respective guthis to be settled. Much in the same manner the
customs and clan traditions of the various minority ethnic groups were also duly
recognised by the MA. But their autonomy had to stop where these customs im-
pinged on some of the avowed high Hindu values. Practice of levirate, for ex-
ample, was discouraged, and the killing of cows, banned.

To find a satisfactory equation between the varna and the caste is an unre-
solved dispute among anthropologists. The MA is seen to integrate these two
terms through the use of the idea of carvarna chattisjat. It may thus be possible to
surmise from it the closeness between these two terms and see how they had
informed one another. Another significant point to note is the MA’s predilection
for brevity in dealing with the number of castes The totality of Parbatiya castes
runs to barely a dozen and a half. This is in glaring contrast to the long list of caste
names found in the Newar society of the Kathmandu Valley* and among the
Madhesis of the Tarai. The MA has taken no serious cognition of these castes
except en passant. At the same time, rules regarding the different names assigned
to the varnasarikaras (‘mixed castes’) in the Dharmasastra, are not heeded by the
MA. Like the Dharmasastra, the MA holds all hypogamous marriages in total ab-
horrence, but is tolerant towards hypergamy, if it is done within the ‘clean’ castes.
Hypergamy, because its practice was so common, was accepted as a fact of life.
With the exception of the Brahman'’s offspring, children born of all hypergamous
marriages were adjusted within the father’s caste. This was the rule of thumb
granted by the MA. The middle order caste list among the Parbatiya Hindus is
not allowed to run too long, and so, most varnasaritkaras, or children from
hypergamous marriages, were adjusted within the Chhetri caste. A short list of
castes among the Parbatiya Hindus could also be a legacy of its less complex, less
economically diversified, hill agrarian society.

I should briefly like to touch upon a unique law that the MA deals with. This
was a frequently invoked law in the Nepali society of the MA. It refers to the
‘killing of one’s wife’s seducer’.” Seducing another person’s wife was an offence
committed against the state (Nep. rdjakhat) in the definition of the MA. This is yet
another good example of how little distinction the MA made between the public
and private domains of jurisdiction. However, for an overzealous guardian of a
Hindu state, this law is not wholly inconsistent with its overall spirit. The MA’s
laws are overly obsessed in dealing with sexual relations between men and women
among various caste and age groups. In a state where such relations were kept

23 MA pp. 644-652 § 145.
24 Sharma 1993: 364.
25 MA pp. 602-608 § 134; pp. 629-37 § 141.
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regulated strictly by the rules of caste, furtive liaisons between a man and a woman
could not remain overlooked. Such an act hurt the pride of a husband, but, in its
more serious implications, it compromised the caste of the family if it were al-
lowed to go unpunished. The MA has, therefore, given the wronged husband the
right to kill his wife’s paramour. If he caught them in the middle of the act, he
could kill the lover on the spot. The court could be notified of the act afterwards.
The court would also order the nose of the wife to be cut off, and degrade her
from her caste. If his wife’s affair happened in his absence, and got established
through her confession later, the husband asked the right to kill the paramour
(Nep. jarhanne) with the permission of the court, which was granted. This was
deemed a privilege reserved to a few high castes and recognised martial groups
only such as the Thakuri, the Chhetri, the Magar, the Gurung and the Sunuwar.
Brahmans were not included in it because they were thought to be a peaceable
caste. For the other castes, they had to be content with getting a cash compensa-
tion for it. The Dharmasastras themselves are totally silent on this score. The source
of jarhanne, therefore, may have been different, although its practice too seems
pretty old in Nepal. Its origin perhaps lay with the old Khas tribes, who are sup-
posed to have entered western Nepal from the Himalayan foothills further west
in Garhwal, Himachal Pradesh, Kashmir and, eventually, even Central Asia.
Having introduced the historical character and the documentary value of the
MA at some length, it may be apt to consider next the change in perception in
which it has been held at different nodal points of Nepal’s political development
in the duration of a century and a half. Between 1854, the date of MA’s promulga-
tion, and 1955, in which its last edition came out, it did undergo occasional alter-
ations, additions and revisions, as we have already mentioned. But these changes
were not of a substantive nature and little affected the character of a Hindu soci-
ety nurtured in the sanatan Aryan tradition. The social values preached by the
MA, however, were proving restrictive, anachronic and out of step with the spirit
of times. They were seen as a potent instrument of Rana political repression. In
the the third decade of the 20th century, the educated middle class youth of
Kathmandu started an anti-Rana political movement which increasingly gathered
force. When the Ranas did fall from power eventually following the popular move-
ment of 1951, the MA fell into a state of limbo. It ceased to be a legal authority and
its provisions were no longer binding. Caste rules relating to food, drink and
inter-caste marriages were openly flouted. But the MA had not been officially
abrogated. In 1960 Nepali politics returned once again to the monarchical system
under the Panchayat. However, the conservative politics could not put the clock
back on the aspirations for social change. King Mahendra had to, therefore, take a
progressive stance and promulgate a new Muluki Ain to replace the old one. This
new Muluki Ain of 1963 did away with the legal recognition to caste, and all the
discriminatory laws made on the grounds of caste. It is quite true that with the
promulgation of the new Muluki Ain caste feelings have not entirely ceased to
exist in the Nepali society, but they have been relegated from the public to the
private domains of the people now. The legacy of caste will be hard to be erased
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from the minds of the people. Actually, it might even find new modes of survival
in a democratic polity, as we can see it happening in India.

For 30 years the Panchayat regime made ‘social harmony’ and ‘unity in diver-
sity’ its main social and political rhetoric. Its Constitution of 1962 called Nepal a
‘multi-ethnic’, multi-cultural’ and a ‘multi-linguistic’ Hindu state. A Hindu ethos
under the Hindu monarchy dominated the national life of Nepal during this pe-
riod. Towards the closing years of the Panchayat regime, the politics of Nepal
assumed a new dimension accompanied by a growing demand for the end of the
Panchayat and its replacement with a multi-party democratic rule. This was also
the time of the emergence of a strident ethnicity in the political horizon of Nepal.
With the dawn of the multiparty democracy in 1990, the smooth democratic tran-
sition of Nepali politics has been hit by a political turmoil of all kinds, the latest
being the Maoist armed insurgency in the country. There is an extreme polarisation
in the politics of Nepal today between monarchical democracy and republicanism.
In these extremely volatile times, the caste reforms of the new Muluki Ain have
lost their relevance and topicality. More pressing issues of social change and so-
cial structuring have come to replace it and have assumed a new urgency. The
MA'’s Hindu legacies remain repudiated. The wisdom of the label ‘Hindu state’ is
cast in doubt. There is an aggressive ethnicisation of all social, cultural, linguistic
and political issues by the various ethnic groups, designated as the matawalis in
the MA, who blame it on the state for most of the wrongdoings in the past. The
strident ethnic demands seem to question everything today, including Nepal’s
history of integration started by Prithvinarayan Shah. The new Muluki Ain of
1963 made far-reaching changes from earlier times with regard to women’s sexu-
ality, and their social and economic status. Women’s empowerment and gender
rights groups in the recent decades have called these changes insufficient. They
want changes in all the discriminatory laws against women in the new Muluki Ain
in consonance with the Constitution of 1990. In the 90s, women of Nepal have
been given increased representation rights in public offices as well as new prop-
erty and social rights at a level they had never enjoyed before. This has rejected
the relevance of the 1963 Muluki Ain in the spheres relating to the traditional
image of Hindu women. Thus the values of Nepal's old society contained in the
old MA, and its lingering vestiges reflected in the new Muluki Ain, have become
non-issues at many levels since 1990. Hofer’s study of MA mirroring a vanished
society of a bygone century constitutes a last major work of scholarship on Nepal’s
most illuminating period document.

Prayag Raj Sharma
Maghe Samkranti, 2059 (15 January, 2003)
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PREFACE TO THE SECOND EDITION

In 1975, when I began preparing my files for the original edition of this book,
caste was still one of the central issues in the anthropological discourse on South
Asia. Its definition, ideological foundation, social and economic raison d'étre were
the subject of a controversy between empiricists, functional-structuralists, cultural
anthropologists, neo-Marxists, Weberians and some others, and feelings ran high
when it came to taking a stance on Louis Dumont’s theory as developed on the
pages of Contributions to Indian Sociology and expounded later in his influential and
erudite Homo hierarchicus, which was first published in French in 1966. Most of the
anthropologists were relying on empirical evidence drawn from modern field
research and the older colonial “census ethnography”. With the notable exception
of Dumont, anthropologists showed relatively little interest in exploiting tradi-
tional Indian legal sources. Their reticence, one is tempted to suspect, was not
least conditioned by the partly justifiable conviction that the dharmasastra litera-
ture reflected historically remote stages of development, and that, consequently,
present-day caste societies—with all their regional and sectarian or confessional
differentiations, complex economic and political infrastructures, intertwinements
with kinship, marriage, occupation, patronage, etc—could not be adequately un-
derstood by recourse to the ancient varna model alone. And since a systematic
codification of the present-day caste societies was not to be found in more recent,
post-classical sources written by Indians, a more or less consistent representation
of the “indigenous” conceptualisation of caste society remained beyond the an-
thropologists” grasp.!

1 Dumont himself deplored the lack of such evidence in a conversation while I happened to be
attending his class just at the time when his Homo hierarchicus was in the making.
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This insight proved decisive for me in 1971 when I encountered the Legal Code
(Muluki Ain) of 1854, in a reprint edition,? for the first time. At once it revealed
itself as a grand, astonishingly comprehensive attempt at “society building” in a
particular country and a particular period of history, unique in its kind, above all
in view of the, in part, detailed substantiation it gives for establishing and sanc-
tioning the hierarchical stratification of social groups within a multi-ethnic soci-
ety. It was rewarding to see to what extent and with what degree of consistency
the opposition pure/impure had been applied in the Code, long before Western
sociology came to recognise it as a basic, generative structuring principle of caste—
and even more rewarding to learn from a tradition-guided Nepalese legislator
that caste in South Asia was an intrinsic social category, rather than a mere con-
struct of colonial administrators or “orientalist” intellectuals, as some authors would
have it today.

Of course, I wish I were in a position to re-write this book nearly twenty-five
years after its first publication by taking advantage of the considerably increased
literature in general, of the progress of theory in particular and, above all, of the
unprecedented availability of historical documents which both Nepalese and West-
ern scholars have since then made accessible to the public. It is no small comfort to
me that, fortunately, the Code of 1854 and its successors, first “discovered” by
anthropologists,” have over the past twenty or so years been the subject of thor-
ough studies by Indologists and law historians. It would lead too far to list all the
literature dealing with, or at least referring to, the Nepalese codes.* Apart from
R.R. Khanal’s recent substantial work on Nepal’s legal history, extensively dis-
cussed by P.R. Sharma in his Introduction to this volume, the studies of Jean Fezas
and Axel Michaels deserve to be mentioned first. Fezas’s Le Code Népalais® renders
the entire contents of four manuscript versions of the Code of 1854 in abundantly
annotated transliteration and includes an introduction of nearly 50 pages on the
contents, predecessors and sources of the Code, the circumstances of its composi-
tion and application. Prior to this monumental undertaking in two volumes, indis-
pensable for the future student of Nepalese law, Fezas published a number of
articles devoted to issues, such as sodomy, suttee, the customary right of the
husband to kill his wife’s seducer, or property and inheritance.® To Michaels we

2 The reprint edited by the Ministry of Law and Justice and published in 1965 (BS 2022), see
Chapter 1.

3 Marc Gaborieau, in 1966, and Alexander W. Macdonald, in 1968, were the first to draw atten-
tion to the legal codes as important sources for ethnographic studies.

4 It may be noted in passing that over the past two decades, “Muluki Ain” as a name and notion
has become widely known even outside the academic realm. A search for “Muluki Ain“ in the
internet (http://www.google.de) in May 2003 produced about 595 hits from a variety of
sources, including excerpts, infos, news, pamphlets, homepages, newspapers and the like.

5 Fezas, Jean: Le Code Népalais (Ain) de 1853. Vol. L. Introduction et texte—chapitres 1-86. Vol. I1.
Texte—chapitres 87-167. Corpus Iuris Sanscriticum, vol. II, Sanskrit Series on Social and Reli-
gious Law, edited by Oscar Botto. Turin: Unione Accademica Nazionale 2000.

6 See,i.a, (i) Perversion et hiérarchie au Népal au XIXe siécle. Un chapitre inédit du code de 1853 :
Gar Mara-ko (de la sodomie). Journal Asiatique, CCLXXI, 1983, no. 3-4 : pPp- 281-344.—(ii) Sati
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owe in-depth analyses of the regulations regarding suttee, the protection of the
cow and the office of the dharmadhikar.” Both Fezas and Michaels arrive at illumi-
nating findings by treating Nepalese legislation and judiciary within the broader
comparative framework of the Indian legal tradition. While the author of The caste
hierarchy and the State in Nepal had at that time to content himself, by necessity,
with relying on the 1965 reprint edition of the Code of 1854, Fezas’s and Michaels’s
works, carried out later, are based on a source-critical synoptic reading of its
printed and older, originally handwritten versions.® Re-examined in the light of
the considerably widened perspective on the textual history of the Code itself,
and of a host of new data provided by palaeography and epigraphy for compari-
son, some of the conclusions drawn in The caste hierarchy and the State in Nepal,
especially in chapters 1, 17 and 18, may turn out to have been quite preliminary,
incomplete or even erroneous efforts at interpretation. Needless to say, this is not
an attempt to put the blame for any possible inability of mine on the initial re-
search situation alone.

I wish to thank Prayag Raj Sharma for his generosity in contributing an uncon-
ventionally detailed Introduction to the present edition. His essay, concise and
exhaustive at the same time, on the origins, contents and general setting of the
Code of 1854, aptly highlights some novel aspects as revealed by recent research
and as assessed from his, a Nepali historian’s, own viewpoint. I am also indebted

Janya-ko : de la crémation des veuves en droit népalais. Bulletin d'Etudes Indiennes, 2, 1984: pp.
87-97.—(iii) The Nepalese law of succession. A contribution to the study of the Nepalese codes.
In Seeland, Klaus (ed): Recent research on Nepal. Proceedings of a conference held at the Universitit
Konstanz, 27-30 March 1984. Schriftenreihe Internationales Asienforum, Band 3. Munich, etc:
Weltforum Verlag 1986. Pp. 159-186.—(iv) Custom and written law in Nepal: The regulations
concerning private revenge for adultery according to the Code of 1853. In Toffin, Gérard (ed):
Nepal, past and present. Proceedings of the Franco-German Conference, Arc-et-Senans, June 1990.
Paris: CNRS Editions 1993. Pp. 3-20.—(v) See also Fezas, Jean: Ordalies et serments au Népal,
des pratiques coutumiéres au droit écrit. Droit et Cultures, 22, 1991 : pp. 33-67.

7 See,i.a, (i) Widow burning in Nepal. In Toffin, Gérard (ed): Nepal, past and present. Proceedings
of the Franco-German Conference, Arc-et-Senans June 1990. Paris: CNRS Editions 1993. Pp. 21-
34.—(ii) The legislation of widow burning in 19th century Nepal. Asintische Studien/Etudes
Asiatiques, Zeitschrift der Schweizerischen Asiengesellschaft/Revite de la Société Suisse-Asie, XLVIII,
2,1994: pp. 1213-1240. The article includes a source-critical edition of the paragraphs concerned
in the Code of 1854.—(iii) The king and cow: On a crucial symbol of Hinduization in Nepal. In
Gellner, David N., Pfaff-Czamecka, Joanna, and Whelpton, John (eds): Nationalism and ethnicity
in a Hindu kingdom. The politics of culture in contemporary Nepal. Amsterdam: Harwood Aca-
demic Publishers 1997. Pp. 79-100.—(iv) Kuhschiitzer und Kuhesser. Verbote der Rindertotung
in Nepal nebst einer Kritik der Kulturékologie von Marvin Harris und einer Edition des
Kapitels Govadha garnya im Muluki Ain von 1854. In Wezler, Albrecht (ed): Die indische Idee
der Gewnltlosigkeit. Zur Beziehung zwischen Mensch und Natur in Indien. Hamburg: Institut fiir
Kultur und Geschichte Indiens und Tibets. Forthcoming.—(v) The pandit as a legal adviser.
Rajguru, rajpurohita and dharmadhikarin. In Michaels, Axel (ed): The pandit. Traditional scholar-
ship in India. Delhi: Manohar 2001. Pp. 61-77.

8 Neither these handwritten versions, now kept in the National Archives in Kathmandu, nor the
first printed edition of 1871 were accessible to me when [ began writing the book. None of my
informants knew of the existence of the former.
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to the late Dieter Conrad, to Marc Gaborieau, Donald A. Messerschmidt and Prayag
Raj Sharma for their critical comments in reviews and personal communications
concerning the first edition of this book, and to my wife Sylvia for her invaluable
technical assistance. From the day back in April 2002 when Himal Books con-
tacted me to express its interest in bringing out a reprint of The caste hierarchy and
the State in Nepal, I have found in Deepak Thapa a most cooperative partner. His
pragmatism in planning and efficiency in implementing have indeed been of great
help in the production of this slightly revised second edition.

Andras Hofer
Heidelberg, July 2003



ACKNOWLEDGEMENTS

The present study and many years of research on and in Nepal could not have
been realised without the generous grants of the German Research Council
(Deutsche Forschungsgemeinschaft) and the Thyssen Foundation, nor without the
unique facilities the South Asia Institute (Siidasien-Institut) of the University of
Heidelberg has offered to me.

I wish to thank, first of all, Karl Jettmar, the head of the Department of Ethnol-
ogy at the South Asia Institute, for supporting my work during the last decade;
Bisnu Prasad Srestha, both friend and field assistant, who never hesitated to
criticise my premature conclusions and whose help in gaining access to Nepal was
invaluable; and my wife, Sylvia, for preparing the manuscript with much critical
care. | owe a lot to my colleagues in Paris, Heidelberg, Munich and London; to my
former teachers, Lucien Bernot and Alexander W. Macdonald, who initiated me
to ethnographic research, to Corneille Jest, Marc Gaborieau and Philippe Sagant
who helped me greatly with their personal communications and criticism; to
Dieter Conrad, Hermann Kulke, Jiirgen Liitt and Giinther D. Sontheimer of the
South Asia Institute, Laszlé Vajda of the University of Munich and John Duncan
Derrett of the School of Oriental and African Studies who read and discussed the
manuscript. Gérard Toffin (Paris), Véronique Bouillier (Paris), Siegfried Lienhard
(Stockholm) and Linda Sue Stone (Brown University) were kind enough to supply
their publications so promptly. My thanks are due to Julius Speer and Helmut
Heuberger for their practical aid in getting the manuscript published, and to
Jacqueline Schéfer (née Lewis) for correcting my English. Last but not least, I wish
to thank my informants and helpers in Nepal: Ser Bahadur Mamba Tamang,
Phurman Yonjen Tamang, Man Lama Blenden Tamang, Lal Bahadur Koiral Kami,
Kristo Lama Moktan, Sahadatta Gajurel Jaisi, AsaRam Sékya, Buddha Ratna Sékya,



XXXiv THE CASTE HIERARCHY AND THE STATE IN NEPAL

the families of Singh Bahadur Blenden Tamang, Bam Bahadur Mamba Tamang,
Bekha Ratna Sakya and Ram Das Amatya, the officials of the Madan Puraskar
Library, of the Ministry of Law and Justice of HMG and of the Tribhuwan Uni-
versity, the staff of the Swiss Association of Technical Assistance as well as all
the employees of the Nepal Research Centre, to mention just a few. Erwin
Schneider’s generosity and joyful company during many days in Nepal is grate-
fully remembered.

The recent publications of Bouillier (1978), Gaborieau (1977) and P.R. Sharma
(1977) reached me too late to be discussed in the manuscript which was completed
in January 1978. They all are important contributions to the study of the Muluki
Ain, throwing light on many details which either escaped my attention or are
beyond the scope of the present book.

Heidelberg, South Asia Institute A.H.
September 1978



INTRODUCTORY

The present book is an anthropological study. It will show how a caste society
was conceptualised by its members themselves in the legal code Muluki Ain
(henceforth MA) of 1854. An attempt should be made to analyse a) the cognitive
mapping of the caste hierarchy; b) the implications of the ascribed status; c) the
interdependence of the status dimensions such as caste, social estate, kinship, etc;
d) the substantiation of the hierarchy by the legislator; and e) the question how
the categories of a model, which claims to be orthodox-Hinduistic, were applied
to a society culturally as heterogeneous as was Nepalese society in the mid-19th
century.

Certain limitations are unavoidable, and many of the conclusions presented
here are of a preliminary character. It goes without saying that a source such as
the MA with its nearly 700 pages cannot be exhaustively dealt with. The MA also
contains a number of aspects, the elucidation of which will devolve on the
Indologists, jurists and historians. To delve into them would not only go beyond
the scope, but also beyond the competence of the author.

The student’s task is no doubt further complicated by numerous gaps in the
material of the MA. Contemporaneous documents, which could help us in closing
such gaps, are accessible to a limited extent only.! Comparative analysis must
therefore make use of modern ethnographic material, the bulk of which has been
collected since 1951. This is justifiable not only by the high scientific value of most
of these publications but also by the fact that, since 1854, Nepal’s society has un-

1 Legal documents, such as the various lalnohor and court decisions, have only been published to
a limited extent, and with the exception of the Bhasa Wamsawali, the chronicles contain rela-
tively few data on the caste society of their times.
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dergone considerably less change than India’s society in the wake of urbanisation
and industrialisation. In some cases the later edition of the MA (quoted as MA
2009) is also resorted to. It is hoped that this procedure, necessitated by the lack
of synchronic documentary evidence, may turn out to have one advantage, namely
to study the caste-related legislation in process or even as a process.

It is not so much the theory of caste the present study deals with; rather, it
focusses on one of the ethnotheories that a particular caste society has of itself.
Consequently, mainly those works on India are discussed which present the data
in their relevance to the material of the MA or in a comparative framework. A
more detailed discussion of the theory of the so-called Sanskritisation and of such
pioneering authors as Srinivas (1966, 1968), Sinha (1962), Orans (1965) and Kulke
(1976) has also been deliberately relinquished.

The political and economical bases of the Nepalese society of the time of the
MA can only be touched on. This does not mean that their importance is underes-
timated. Rather, our concentration on the mere cultural aspect will hopefully stimu-
late the discussion of the interdependence that exists between the material coer-
cions and value-conditioned coercions in the “feasibility” of a caste hierarchy.

While contemporary empirical research can only seize on certain compartments
of traditional societies, the MA has the great advantage of offering the represen-
tation of an entire traditional society—not as a utopia of the moralists and not as
reflections of the learned, but as law for immediate application. Gaborieau (1966,
1972) and Macdonald (1970), who were the first to study the MA,? are right in
claiming that for our understanding of the caste society of Nepal both empirical
research and the study of legal texts are necessary. In view of the immense amount
of writings on caste in India one is astonished by how little attention anthropolo-
gists have so far given to legal documents.

* % %

Since the reprint edition of the MA of 1854 is available in the market I refrain, for
reasons of space, from an extensive quotation of its passages. If not otherwise
indicated most of the translations are free and interpretative.

Nepali is transliterated according to the method of Turner (1965), Tibetan ac-
cording to the Pelliot system, and the transcription of Tamang follows the prin-
ciples laid down by myself. The antiquated orthography of the MA is fully ren-

2 Gaborieau (1966, 1972) devoted himself especially to those provisions of the MA of BS 2009
which deal with the position of the Muslims. Macdonald (1970) published an abundantly anno-
tated translation of the chapter on the impure castes in the MA of BS 2009, and another
translation (Macdonald 1968) of the passages concerning sorcery in the MA of BS 1910. Other
scholars who made use of the material of the various editions of the MA are Regmi (1971, 1975,
1976) in his studies on traditional land tenure and Adhikari (1976) in a paper on criminal cases
and their punishments in the 19th century. Two recent publications, namely Sharma (1977) on
the problem of social mobility in the MA of 1854 and Bouillier (1978) on the position of the
ascetics in the editions of the MA, reached me too late to be included in this study.
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dered in quotations and in specific terms. Otherwise I follow the modern popular
pronunciation of Nepali in accordance with Turner’s system. The long variants of
i and u, T and 1, are only rendered in Hindi and Sanskrit words as well as in
integral quotations from Nepali. (In the MA, 7 and @ occur sporadically and their
use is not consistent at all.) Differing from Turner, the letter “vakar” is always
transliterated by w in Nepali words, whereas v is reserved for Hindi and San-
skrit. When quoting Nepali, the difference between tadbhava and semi-tatsama in
Sanskrit loan words is neglected. I write sudra, tirtha and warna if quoting from
Nepali, but s$iadra, tirtha and varna if quoting from Sanskrit.

In the names of castes and ethnic groups I omit the plural suffix, except for
Anglicised forms. Thus, I write “the Newar” (instead of “the Newars”) but “the
Brahmins”. The abbreviation “BS” indicates the Bikram Sambat (Vikram Sarirat)
era. As the exact conversion is a task for specialists, 1 follow the rule of thumb
according to which one obtains the year of our era by deducting 57 from the
number indicated in the Bikram Sambat calendar. The month, fortnight, solar and
lunar day are neglected.






THE HISTORY OF THE MULUKI AIN

The first edition of the MA was prepared on the initiative of Prime Minister (praim
ministar) Jang Bahadur Rana and became operative on the 7th day of the month
pus, in BS 1910 (January 6th, 1854). From among the later editions, one dating
from BS 1922—1924 was not completed and never published; another one ap-
peared in BS 1943. Under Prime Minister Juddha Sams$er Rana a new edition was
prepared in BS 1992 (1935). As to the caste hierarchy, this edition shows hardly
any crucial difference to the MA of BS 1910 although some amendments, such as
the abolition of slavery, etc, have been taken into consideration in it. The edition
of BS 1992 remained effective until the end of the Rana rule in 1951. An edition
published in BS 2009 (1953) made allowance for those amendments which had
been introduced before 1948; this edition was reprinted in BS 2012 (1955).!

In 1963, all these editions and versions were finally replaced by King Mahendra’s
new Muluki Ain (MA BS 2022) based on the country’s first constitution. Undoubt-
edly, both Jang Bahadur’s (MA BS 1910) as well as King Mahendra’s Muluki Ains
each mark two turning points in the social history of Nepal. Jang Bahadur’s MA is
a codification of traditional social conditions; its central concept is that of ascribed
status. King Mahendra’s MA, while not explicitly abolishing the caste hierarchy,
does not approve of it any longer. It thus clears the way to a competitive society
to which the concept of achieved status is fundamental. King Mahendra’s MA was
a reaction to a revolution which brought the Rana rule and Nepal's isolation to an
end. Jang Bahadur’s MA, by contrast, was the product of a dawning political

1 Cf.,ia., Kumar 1967: 84ff., 114ff., 119; Macdonald 1970: 139ff.; and Surya Bahadur Thapa in his
preface to the MA (pp. 1-7).—The original edition of the MA was simply called “Ain” (lit. ‘law’),
the adjective “Muluki” (lit. ‘of the country’) is more recent.—Adhikari (1976: 107) mentions a
total of 13 amendments of the MA of BS 1910, including the one of BS 2012.
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consolidation after a period of wars and internal unrest between 1769 and 1846.

This MA of BS 1910 was promulgated only eight years after Jang Bahadur’s
seizure of power and the establishing of the secular rule of Rana prime ministers
(1846-1951). As is well-known, the era following King Prithwi Narayan Sah’s death
in 1775 was marked by an overall political instability. The weakening of the power
of the royal house, an economic crisis, frequent changes in key political positions
and the lacking legal continuity were the result of an all too ambitious policy of
conquest which diverted the country from its internal problems. Military expan-
sion was too rapid to allow political expansion and the establishment of an admin-
istration to follow. As the newly-formed state was not founded on a homoge-
neous ethno-cultural basis it lacked the loyalty of its subjects. In the second de-
cade of the 19th century, when the conquered areas in the West (Kumaun, Garhwal)
and in the East (Sikkim) had to be renounced, Nepal was limited more or less to
her present territory. It was to take thirty more years, however, until this devel-
opment was finally taken into account ...

In order to protect the truncated state from British menace, a security screen
against the outside world was as imperative as an internal consolidation of the
country. It was necessary to re-legitimate the identity of Nepal and to motivate
the solidarity of her citizens.

The MA was at the same time both product and implement of this strategy. It
cemented a social order as a basis of a “centralised agrarian bureaucracy”? and
strengthened the privileges of the state-bearing elites. The MA demarcated the
country’s society against foreign societies and cultures by defining it as a specifi-
cally Nepalese “national” caste hierarchy. Its homogeneous legislation (even in
fields which apparently had nothing to do with caste) aimed at creating a homo-
geneously constituted society.

Last but not least, the reasons for the MA being conservative and authoritar-
ian-minded are to be found in the fact that it was also a means for strengthening
Rana rule. The Rana, as parvenus without active property and privileges, could
legitimate their administrative measures only by using a language which was in-
telligible to everybody. Moreover, they had to interpret these measures in line
with the traditional value-orientation of the population, as M.C. Regmi emphasises.?
Even the deficiencies of the MA must partly be seen in connection with the pur-
pose of keeping the dictatorial power of the Rana clear of binding legal restric-
tions. The MA was not a constitution, nor did it contain regulations with regard
to the authority of the king or the prime minister. It was more or less limited to
the fields of administrative and personal law, without fully guaranteeing the au-
tonomy of administration and law in relation to political leadership.* As we shall
see, the MA also shows some deficiencies in the rules applying to the social sys-
tem, and the question arises for what reasons such gaps have not been closed.

2 Regmi 1975: 106f.
3  Regmi 1975: 104f.
4 Regmi1975:110-111.
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The claim of the MA to be a homogeneous legislation valid for the whole state’s
territory could not be fully satisfied. Wherever the State was represented by re-
gional institutions the criminal law of the MA prevailed. As to civil law, it was the
same with just one difference. Various groups of the population were openly or
tacitly granted a certain degree of autonomy. Local traditions regulating mar-
riage, inheritance, etc, were often tolerated as a kind of customary law, and juris-
diction was the concern of ad-hoc councils composed of village notables. Just as in
our day, local arbitration committees even managed to evade the written law or
interpreted it in their favour. Problems of communication and fear of corrupt
officials often prevented the parties from bringing their case before local courts.

Offences connected with caste were probably penalised more or less according
to the regulations laid down by the MA, particularly in those areas where the
higher Hindu castes predominated. After all, the caste hierarchy of the MA was a
system conceived by, and for the benefit of, these higher castes, and its protection
was in their own interest. This does not mean, however, that the hierarchical
order of castes presented by the MA always succeeded in enforcing full agree-
ment among them.

Matters were different in remote areas which had not been opened up by pub-
lic administration, especially in the northern high mountains. Here the caste hier-
archy of the MA remained a projection “from above”, a social order little known
and even less accepted by the local people.’

The texts that might have served as sources for the MA have not yet been
analysed. The MA only sporadically refers to the classical Indian legal works, the
dharmasastra. When it does so it gives no further details. As to its character and
claim, the MA is certainly related to the Arthasastra of Kautilya. Contrary to the
smrti, the Arthasastra, too, hardly contains religious or moral precepts, but is, as
Kangle® emphasises, a systematic legal code giving detailed prescriptions with
regard to public, criminal and civil law as well as to social life in general. Never-
theless, the Arthasastra seems to refer to a particular, historically and geographi-
cally discernible society to a much lesser extent than the MA’

The influence of the Mughal administration, and the Ain-i-Akbari in particular,
upon Nepal has not yet received the attention it deserves. The part played by
coeval India in the materialisation of the MA is also unknown. The Vir Vinod of
Syamaldas mentions that some men had come from Nepal to Rajasthan to inquire
about the Rajputs’ customs. According to Riccardi,® however, this contact was only
established after Jang Bahadur’s death. Finally, one wonders to what extent Brit-
ish legislation in India might have influenced the concept of the MA as a whole.
Was it, for instance, inspired by the so-called Punjab school with its paternalistic

5 Cf. below pp. 122ff.

Kangle 1965: 225-240.

7 At least Kangle (1965: 267f.) denies that the Arthasastra reflects the conditions of a certain
epoch under Maurya rule, as has been surmised by others.

8 Riccardi 1975: 200.

[op}
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orientation?® Kumar! calls our attention to the fact that Jang Bahadur had or-
dered the drawing up of the MA shortly after returning from his state visit to
Britain in 1850. N

A Nepalese predecessor to the MA was certainly the code (sthiti) .of the Nevxfar
king Jayasthiti Malla, which also laid down a caste hierarchy. Here it may suffice
to note that the social context Jayasthiti Malla’s code relates to is some 400 years
older than that of the MA and limited to the Valley of Kathmandu."

Historical research is complicated by the fact that records of deliberations and
substantiations by the editorial council are passed over by the MA. It is, however,
a positive fact that the authors of the MA reverted to a great extent to customary
law and the previous legislation, especially that of Bhimsen Thapa's times (until
1837). Thus, the MA contains both a) codified law in the sense of a reinforcement
of something already known and practised, and b) amendments changing what
had been hitherto practised or at least correcting its application.

The contents of the Muluki Ain

The present study is based on the extended reprint edition of the MA which was
published in BS 2022 (1965) with a preface by Surya Bahadur Thapa, then Minister
of Justice. It contains the aforementioned amendments of the years BS 1922-1924,
which had been hitherto unpublished, a facsimile of the hand-written preamble to
the original edition and some pre-MA legal texts in the annex."

The first twenty chapters deal with land tenure, especially with the relation
between tenant and landowner; they are followed by several chapters on the law
of inheritance and adoption. The subsequent chapters contain the first informa-
tion on the castes. These references are either interspersed in the text or given in
connexion with the paragraphs concerning police regulations and adjective law,
assault, battery, etc. Some castes or caste-groups are named in an order corre-
sponding to their ranking in the hierarchy. A further 25 chapters are consecrated
to subjects such as murder, the killing of a cow, arson, witchcraft, house-building,
street-cleaning, manslaughter by setting traps against game infestation, etc. This
is followed by six chapters on the legal status of slaves and bondsmen.

Only from chapter no. 87 onwards does the MA deal thoroughly with purity
rules and inter-caste relations. It settles questions referring to the acceptance of
food and water, the drinking of alcohol and the sharing of the hookah. Chapter
89 prescribes who is allowed to give absolution in cases of caste offences; here
the measure of punishment (degradation, imprisonment, fine) is laid down as

9 Cf. Stokes 1959: 235-322.

10 Kumar 1967: 91, 117f.

11 Cf. below pp. 175ff.

12 Unfortunately, I was unable to use the original edition, which is now unaccessible to the public.

My impression is that the enlarged reprint edition used in the present study was very thor-
oughly prepared by competent officials of the Ministry of Law and Justice.
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well as the kind of expiation the offender has to expect.

Chapter 90 deals with the violation of commensality rules in general, chapter
91 with the right to wear the holy cord (janai) and chapter 92 with cases of minors
violating the rules of commensality and consexuality. In chapter 93 (on legal aid to
the poor) hardly any indications relevant to caste are to be found. The following
four chapters are, yet again, substantial to our study. They settle the custom of
suttee (sati), the observances connected with death and childbirth and the mea-
sures to be taken against the transmission of the impurity caused by these events.

The remaining 66 chapters (nos. 98-163) occupy nearly 250 pages of the total
690 of the MA. They deal with sexual relations, both intra-caste and inter-caste,
such as marriage, intermarriage (between persons of different caste affiliation),
divorce, incest, pre- and extramarital intercourse, sodomy, rape, etc. It is deter-
mined to what extent the caste status of the persons involved is affected. One of
these chapters is of particular interest as it settles with scrupulous exactitude the
hierarchical ranking of impure and untouchable castes.

Much is also explained by a list annexed to the preamble to the original edition:
it gives the names of 219 signers who belonged to the “Court Council” (bharadari
kausal) which, as a legislative body, drew up the MA. The caste affiliation of most
of these persons can be identified by their family names. As anticipated, the over-
whelming majority of the council members came from the higher Hindu castes. At
the top of the list we find the name of Jang Bahadur Rana qua Prime Minister. He
is followed by some 30 dignitaries belonging to the Rana family. It is significant,
however, that the Sah representatives, i. e. the members of the royal clan of the
Thakuri caste, number only four. The Brahmins, represented by 30 members, also
have a relatively modest share. Numerically, the members of the Chetri caste are
clearly predominant, as can be deduced from names such as Thapa, Basnet,
Adhikari, Kharga, Karki, etc. Together with the Rana, who also belong to this
caste, the Chetri signers total over 100. The various ethnic groups are represented
only by a few names. Among the signers are about eight Newar, about three
Gurung, about four Magar; another 4-5 might be Tamang or of other ethnic
groups.’?

13 Cf. also Gaige (1975: 166) with conclusions partly differing from mine.
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THE PEOPLES OF NEPAL: A SUMMARY

Ethnic diversity versus caste hierarchy

It stands to reason that a socio-cultural typology of the peoples of Nepal is much
more difficult than their linguistic classification. Diagram no. 1 remains, there-
fore, largely schematic:

Sections I and III comprise speakers of Sino-Tibetan languages. Groups being
Lamaists or followers of the Bonpo religion and speaking a dialect closely related
to High Tibetan are called here “Tibetanids” (I). In their material culture, too,
these groups are not essentially different from the inhabitants of Tibet.! The term
“Tibetanoids” (III 1) refers to those groups whose languages show a rather re-
mote relationship to dialects spoken in Tibet and who have been only partially
influenced by the Tibetan high culture, predominantly through Lamaism.2

All the groups mentioned in section III 1-4 have been acculturated to varying
degrees by the Parbatiya castes. This fact manifests itself, among other things, in
their agrarian techniques, their dress, as well as in the partial “Hinduisation” of
their pantheon. Among several of these groups a linguistic assimilation by Nepali
is also to be observed. The impact of these acculturation processes is illustrated by
the Cepang, Kusunda and Raji, who (except for the Raute belonging to the Raji) have
proceeded from hunting and gathering to a sedentary life.?

The Newar (III B) of the Kathmandu Valley represent a particular case. Con-
trary to the other groups in section III A, they have their own intra-ethnic caste

1 Cf.Jest 1975: 33-39.

2 Goldstein 1975: 68f. employs the term “Tibetanoid” for groups referred to here as “Tibetanid”.
3 Cf. Reinhard 1968 and 1974.
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hierarchy ranking from Brahmins down to Untouchables and are the heirs of a
centuries-old high culture shaped by Buddhism and Hinduism.

The “Parbatiya”(<parwat, ‘mountains’), too, have their own caste hierarchy. They
constitute the dominant proportion of the population, numerically as well as cul-
turally and politically. Nowadays, more than one half of the total population of
Nepal are Parbatiya.* The Parbatiya Brahmins are regarded as Nepal’'s highest
ranking Brahmins; from the Thakuri caste originates the present royal dynasty;
and the Chetri caste supplies a considerable part of the higher officials and army
officers. As is well-known, the foundation of the modern State of Nepal, with the

Fig. 1. The peoples of Nepal (schematic view)®

I. ‘Tibetanids’ (or Bhotia): ethnic groups of Tibetan linguistic

... (Untouchables:) Kamj,
Sarki, Damai

M. B. “Hill Muslim” (Curaute)
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linguistically: North Indian dialects

Terai intra-regional caste hierarchy: Maithili Brahmin, ... Rajput, ...

Dom, Camar, etc
Muslim

4 Bista1972b:1.
5 Adapted from Frank 1973: 38 with some modifications.
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Fig 3. The caste groups of the MA

|

1. “Wearers of the holy cord” (tagadhari)

2. “Non-enslavable Alcohol-Drinkers”
(namasinya matwali)

3. “Enslavable Alcohol-Drinkers”
(masinyd matwali)

caste category I:

pure castes (cokho jat) or
“water-acceptable castes”
(pani calnya jat)

4. impure, but touchable castes caste category IL:

(pani nacaliyd choi chito halnunaparnya) impure castes or
5. impure and untouchable castes “water-unacceptable castes”

(pani nacalnya jat)

L

(pani nacalnya choi chito halnuparnya)

a) The castes of category I may not accept water from the castes of category II, hence the
latter are labelled “water-unacceptable”.

b) “Wearers of the holy cord” (henceforth “Cord-wearers”) are the so-called “twice-born”
castes.

¢) “Enslavable” are castes whose members, in case of certain offences, can be punished
by enslavement. Impure castes (4 and 5) are also enslavable, although not explicitly so
termed. (For further comments cf. pp. 94ff.)

The term “ethnic group”

Bearing in mind that the Parbatiya represent the dominant group of the population,
the remaining groups (as shown in fig. 1) must be regarded as minorities. Again,
one part of these minorities consists of ethnic groups. The denotation “ethnic group”
has become well-established in anthropological writings on Nepal, although its sub-
stance has never been defined properly. Some authors use it as an antonym of “caste”
or “caste society”, approximately in the same sense as the term “tribal” is employed
with reference to India.”® It must be emphasised that the terminology of the
MA does not distinguish between caste and ethnic group (tribe): the term jat is used
for both.

With regard to the Indian context, numerous attempts at a typology have been
made. Here it may suffice to mention Bailey and Sinha."* Both authors deny the
possibility of sharply distinguishing between caste and tribe; rather they see a wide
continuum. According to Bailey and Sinha, the features characterising an ideal-typi-
cal tribal society are, among others: a) cultural autonomy without or with only
slight ties to the “great tradition” of the Indian high culture; b) territorial isolation
and a closed habitat; ¢) no or only sporadic interaction and hence no organic soli-
darity with other groups; d) no internal division of labour and no social stratifica-

13 Further definitions are given in Gould and Kolb 1964: 243f., 432f.
14 Bailey 1961; Bailey 1960: 263-266; Sinha 1965.
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tion; and e) a direct access to the resources and means of production.

These criteria can only to a limited extent be applied to the conditions prevail-
ing in Nepal. There the demographic intermingling has proceeded so far as to
make criterion (b) invalid—if we disregard some of the “Tibetanids”. Cultural
autonomy (a) is another criterion which can almost be ignored as most of the
ethnic groups have been exposed to high cultural influences for centuries. These
influences originated from Tibet, India, the Kathmandu Valley and from various
centres of power in Western Nepal (Western Malla Kingdom, Gorkha, etc). Only
the Kirati and the former hunters and gatherers (Cepang, Raji and Kusunda) were,
until recently, able to preserve a certain degree of cultural autonomy. Finally, the
application of criteria (d) and (e) is problematic, since the “Tibetanids” exhibit a
social stratification and most of the ethnic groups avail themselves of the manual
services of specific castes.®

In the following I shall use the denotation “ethnic group” for those minorities
who have a subjective ethnic identity. That is to say, they are conscious of a soli-
darity due to a (mostly mythical) common ancestry and of sharing specific linguis-
tic and cultural phenomena. In the main, this identity is expressed by an ethnonym,
often “covering” a certain local or regional range of dialectal and/or cultural fea-
tures. According to this working definition, the Newar with their centuries-old
caste hierarchy are deemed an ethnic group just as are those groups who have
come into the orbit of caste societies during the last two or three centuries. In
substance, this identity is relational, that is, it is the outcome of an interplay be-
tween self-assessment and outside-assessment. The relevance of this interplay
will be discussed in the subsequent chapters.!

15 Cf, i.a.,, Hofer 1972 and 1976 on Tamang-Kami interrelations.
16 Cf. below pp. 124ff. The problem of relational identity is discussed in Barth 1969; Horowitz
1975 and Lehman 1967, to mention a few references.
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_— sutak = as a noun is used for the state of impurity a) of a woman in confine-
ment; and b) of the bereaved after the death of one of their relatives (mrtyuko
sutak, ‘impurity of death’).

— dsauc = as a noun is used for the state of impurity resulting from a relative’s
death and thus an equivalent of sutak (b) and jutho (b).

If something jutho/bitulo is accepted, the impurity is transferred to the receiver.
An outsider who comes into contact with a person in a state of sutak or asauc (by
accepting certain kinds of food or substances from the latter) is defiled and put
into a state of sutak/asauc himself.*

jutho, asauc and sutak denote a temporary state of impurity principally indepen-
dent of the caste of the person concerned. bitulo, in turn, can mean both: a tempo-
rary-personal impurity as well as a permanent-collective one which relates to caste.
From the multiple overlapping semantic fields it may be concluded, nevertheless,
that these kinds of defilements/impurities are of identical nature:

Jjutho bitulo sutak asauc
leftovers X X
touched by
impure caste X
death X X X...
childbirth X

This identity is also endorsed by the combinatory characteristics of the term
$uddha, ‘pure’, as Suddha stands for everything which is not jutho/bitulo and for
everybody who is not in a state of asauc/sutak. Thus $uddha can denote both,
temporary-personal as well as permanent-collective purity. Someone having puri-
fied himself adequately after a relative’s death is called suddha, just as the water
which is not bitulo. And what is more, the castes of the category “Water-Accept-
able”, i.e., the “pure” castes, are also termed $uddha jat or, alternately, cokho jat.

It should be stressed that only the terms suddha and cokho connote purity con-
nected with caste status. While the “Water-Acceptable” castes are called suddha
jat or cokho jat there is no corresponding, antonymous adjective like jutho or bitulo
for the inferior castes of the category “Water-Unacceptable”. If the expression

4 jutho <Sanskrit justah, ‘tasted’, ‘tried’ (cf. Turner 1965: 220). A dish which has not been tasted by
anyone but put aside for some time after cooking, can also become jutho. In this sense jutho is
a synonym of basi, ‘stale’, and an antonym of cokho, ‘fresh’, ‘freshly prepared’.—bitulo is con-
nected with the verb bitulyaunu, ‘to defile’, as in the expression mutkh bitulydumni, ‘just to touch
food with one’s lips’ (Turner 1965: 751). A dish already made jutho by somebody may still be
eaten by specific relatives. For instance, a married woman can (or even has to) take her
husband’s and children their parents’ jutho. Such jutho observances vary according to caste. On
Untouchables eating the jutho leftovers of higher castes cf. pp. 71ff.

5 CEMAPp.369§3; p. 371ff. § 12-14, 23, 25-26; p. 426f.; p. 429ff; p. 607 § 16.
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“impure castes” has been introduced in this study it is only for practical reasons.
Yet the regulations of the MA make it manifest that we are here faced with an
unmarked opposition and that the “Water-Unacceptable” castes are thus consid-
ered impure. For water touched by these castes is, according to the MA, bitulo and
somebody who has undergone a purification after having been in a defiling
contact with these castes is called $uddha. A house which has been entered by
members of these castes must also be purified by a ritual act, cokhyauni (deriving
from cokho).t

It is worth noting that suddha or cokho on the one hand, and the unmarked
opposition (impure castes) on the other, only denote the amount of purity of the
two caste categories, but not the relative purity “owned” by individual castes. In
one paragraph,” the MA uses the expression dphu bhanda cokho jat that is “a jat purer
than one’s own’, with reference to individual castes. Even though it thereby be-
comes evident that to each caste (and not only to each caste group) a different
degree of purity is attributed, in most instances the MA prefers to describe the
status differences between individual castes by resorting to spatial or quantita-
tive categories, such as X bhanda nic/sanu/ghati/kam jat = ‘lower/smaller/inferior/
minor caste than X'. Likewise, we find X bhanda upallo/thulofwarhi (barhi) = "higher/
bigger/more than X'.

Similarly, the regulations referring to the interrelations between individual castes
also throw light on that gradation of purity. Judging from them, certain contacts
between castes within the category “Water-Acceptable” are as defiling as contacts
between castes of both categories, “Water-Acceptable” and “Water-Unacceptable”.
Thus the acceptance of cooked rice (bhat) ensues defilement if offered by someone
whose caste ranks lower than the receiver’s. This defilement (bor)® comes about
regardless of whether the offerer belongs to a pure or an impure caste category.
The concomitants determine the consequences such a bhdt acceptance has: Either
the receiver is degraded and integrated into the offerer’s caste; hence it follows
that the former has assumed the relative caste-specific impurity (reduced purity)
of the latter. Or, the receiver is rehabilitated, and in this case he is explicitly de-
clared $uddha. Such prohibitions on acceptance exist between individual castes of
both categories. Therefore, in the case of a rehabilitation, someone belonging to
the pure castes (“Water-Acceptable”) can be declared suddha, just as someone be-
longing to the impure castes (“Water-Unacceptable”) f.i., an untouchable person.’

Thus we come to the preliminary conclusion that suddha implies different
degrees of purity, varying with caste affiliation (caste status). To become $uddha
by rehabilitation means for a Brahmin that he remains a member of a category
of castes, all of which call themselves suddha, pure. For an untouchable offender,
however, to become $uddha by rehabilitation only implies that he continues to be

MA p.370§10; p. 371 § 14.

MAPp.369§1.

On bor cf. pp. 25f.

Cf. among others MA p. 606f. § 14, 16; p. 669 § 3.

el BN fe )
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a member of a caste which is not termed suddha by the MA.

To sum up, $uddha can mean both a) to be free from the collective impurity of
castes ranking lower than Ego, that is, free from “transferred” impurity, and b)
free from personal-temporary impurity which exists regardless of contact with
other castes, that is, free from an impurity “produced”, say, by death, childbirth,
bodily excretions or by sin/crime, such as murder or incest.

Suddha

— l l
Permanent-collective: temporary-personal: free
purity relative to from impurity “produced” by
caste status death, childbirth, excretions,

murder, incest, etc

» 1
as a label for a whole category caste-specific purity = free
of caste = pure castes from impurity “transferred” by
(“Water-Acceptable”) inferior castes

The ties between the two types of impurity (“transferred” and “produced”)
will be discussed later. Suffice it to note here that both are to a certain extent
convertible, irrespective of the taxonomy of the MA.

In the subsequent chapters on inter-caste relations, an extensive analysis of the
relevant MA regulations is unavoidable. Their abundance and complexity not only
testify to the MA’s function of integrating ethnically diverse groups into a hierar-
chy of castes; they also throw some light on aspects which in anthropological
writings on caste have often been dealt with all too undiscerningly. This is par-
ticularly true of the questions of untouchability, commensality and the interde-
pendence between status and purity. In order to facilitate the reader’s orienta-
tion, several passages have been presented in diagrams.

10 Orenstein’s distinction between “relational pollution” (temporary pollution at the time of
death and childbirth) and “act pollution” by some form of contact is another attempt at the

analysis of the material as presented in the classical Indian law sources. Cf. Orenstein 1968:
116ff.



IV

COMMENSALITY AND CONTACT

“Food is the filth of men, everything is centered in food, the evil
deeds of men resort to their food. Whoever eats the food of an-
other partakes of that man’s sin.” (Grhastharatnakara, quoted
by Kane 1974: 758)

Edible and inedible

Food is divided into two categories: abhaks, ‘inedible’, and bhaks, ‘edible’. Dog-
meat, f.i., is abhaks for all castes since no one in Nepal would eat it, under normal
circumstances at least. Rice and water are bhaks as all castes are allowed to par-
take of them. Among the bhaks kinds of food another principal distinction is
drawn between those permitted to all castes, on the one hand, and those per-
mitted to certain castes only, on the other. Pork and alcohol are bhaks for, say, a
Magar (member of an alcohol-drinking caste) and an Untouchable, but prohib-
ited for a Brahmin and any other “Cord-Wearer”. If the latter partake of them
they lose their caste status. The legislator thus distinguishes between nakhanya
abhaks and jat janya bhaks, that is, ‘inedible, not to be eaten [by anybody] and
‘edible entailing [with respect to some castes] the deprivation of caste status’,
respectively.’

Why does a violation of these diet rules lead to deprivation of caste status?
Proceeding from the assertion that every status position within the hierarchy is
conditioned by a specific amount of purity, there can be only one answer to this
question: Certain kinds of food are bearers of impurity. The reason why pork
and dog-meat are considered polluting is, partly at least, to be found in the way

1 Cf,fi, MAp.372f, p. 407ff.—The meaning of this distinction is also elucidated by the penalties
which come into force in the case of incest: If the offender is an Upadhyaya or Jaisi Brahmin, he
should be degraded by being compelled to eat pork and drink alcohol. If he is of the caste
group “Non-enslavable Alcohol-Drinker” (as the Magar in our example), he will be fed dog-
meat (MA pp. 527-529, p. 543ff.).
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these animals live.2 As to alcohol, we have to content ourselves with the fact that
this is a caste-specific substance that may be taken by castes in the medium and
lower ranks of the hierarchy, possessing a “smaller” amount of purity than the
highest ranking ones.’

While pork, dog-meat and alcohol are sui generis, although at varying
degrees, polluting, there is another category of substances which only occa-
sionally pollute, such as water (pani) and some kinds of cooked food, bhat
(boiled rice, etc) in particular.! In principle, the latter are allowed for all castes
(bhaks). If they pollute, it is not due to their specific inherent quality; it is rather
that they have been touched, prepared or offered by someone “more impure”
than the receiver. The offerer’s impurity can be a temporary one caused by,
say, a case of death or birth among his relatives. Or this impurity is a perma-
nent one, that is, the offerer’s caste status is lower than that of the receiver. In
some other cases, he may belong to the same caste as the receiver, but in con-
sequence of a slight decline of status he is excluded from commensality with
the latter.* Thus the offerer can transfer his inherent impurity to the receiver
and in this way reduce the latter’s purity. To transfer impurity through food is
called bornu in the MA.

2 By pork the meat of the local black species of pig, surigur, is meant. Pigs and dogs are chiefly
fed on garbage and leftovers of food, the latter being regarded as jutho (cf. pp. 13f.). Except
for few instances, as in the high mountain regions, dogs are kept, indeed, also for the
purpose of removing human faeces.—Contrary to many Brahmins in India, Nepalese Brah-
mins are not vegetarians. They eat game and goat (the latter also as a sacrificial animal), but
they avoid buffalo, chicken, eggs and duck (cf. MA p. 369ff. § 4, 8, 12, 15, 30, p. 412§ 23). With
reference to the strictly vegetarian Havik Brahmins in South India, Harper (1964: 155f.)
writes: “.. meats are graded as to their relative amount of pollution (starting with the
least defiling: eggs, fish, chicken, goat and sheep, wild pork, domestic pork and finally
water buffalo and beef) ...”. On the meat of wild animals in India cf. also Eichinger Ferro-
Luzzi 1975.

3 Inthe classic Indian sources, since the time of the Vedas, alcohol drinking had been regarded
as one of the greatest sins and as unanimously condemned as the murdering of a Brahmin
(Kane 1953: 8-22).

4 The extensive meaning of bhit is ‘grain boiled or steamed in water’. Generally, the term bhat
is used in the sense of ‘boiled rice’ only, whereas the pap or bran made of shredded millet,
maize and wheat is specified accordingly and called kodoko bhiat, makaiko bhat, gahunko
bhat, respectively. As the MA fails to give a precise definition of the term, I shall refrain
from t;anslating it. Cf. also Macdonald 1970: 143f.; Turner 1965: 474; Sarma 2019: 786. Cf. also
pp- 21f.

4a Cf. pp. 39ff., 86. Strictly speaking, temporary impurity also implies such a decline in status.
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food
L

I |

edible (bhaks) inedible (abhaks): for all castes
|
edible for all castes edible only for some castes
(alcohol, meat of certain
animals)
1

conditionally: water and unconditionally:
cooked food, provided it raw foodstuff (grain, etc)
has not been touched/offered/
prepared by certain persons,
namely:

|

| I
by persons in a by persons in a state of
state of temporary permanent impurity whose
impurity (death, - status is lower than that of the
childbirth, etc) eater

What may pure castes accept from impure castes?

Of particular interest are the clauses of the MA® which determine which sub-
stances can be accepted by the castes of the category “Water-Acceptable” from
those of the impure category “Water-Unacceptable” without the risk of pollut-
ing themselves:

1. Raw grain, rice included, may be accepted if it is husked or ground. It must
not be accepted, however, if it has been boiled (usinyako) in water or roasted
(bhutyako).®

5 MA p. 369ff.

6 Dhutydko < bhuteko (in modern orthography) means ‘roasted’ with or without fat (Sarma 2019:
794).—This does not mean that roasted (bluteko) and boiled (usinneko) food always transfer the
same amount of impurity. In fact, the prohibition just mentioned refers only to the acceptance
of food offered by members of the impure castes (“Water-Unacceptable”). Matters are quite
different in the case of the pure castes (“Water-Acceptable”) because, although caste X will not
accept boiled bliit from a lower-ranking caste Y, it will still accept roasted food. Here we are
faced with a distinction well-known from Northern India, namely that between kacca food
(boiled rice/wheat capiiti) and pakka food (fried in fat, parched without the medium water).
As a rule, pakkit can be taken from lower castes, although not from the lowest ones. Cf,, i.a,,
Mandelbaum 1970, I: 199; Dumont 1966: 181ff.; Harper 1964: 156; Marriott 1959; Mayer 1960:
33-47ff.
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2. Everything which has not been washed or come into contact with water
while serving/offering may be accepted, thus raw fish, meat, tobacco for the hoo-
kah, etc. It is stipulated, nevertheless, that raw grain, fish and meat should be
consumed (after preparation) a good distance away (alag bast) from the impure
offerer.

3. Perfumes, rose-water, spices, sweet-scented fruits and substances (sugandh
dunya phal phul cij wastu) may also be accepted. The text adds that there is no
pollution risk even if the substances listed here have been touched by the offerer
or stored in his house.

4. If an Untouchable (who belongs to the inferior group of the “Water-Unac-
ceptable” castes) has touched certain objects, the transfer of his impurity to the
receiver can be averted as follows:

a) An earthenware vessel is defiled (bitulo) (and must obviously be thrown
away) if it contained water while being touched. But if it did not, it becomes
purified of its own accord (tesai $uddha huricha).

b) Wooden vessels, china, bottles (botal) and glass become pure (cokho) on being
washed and dried.

It follows that specific substances are regarded as “conductors” of impurity.
Indeed, water is both: on the one hand, it is a particularly sensitive “conductor”,
on the other, it serves as the one purifying medium.” The importance of water is
also revealed by the following regulation:® '

Someone belonging to the pure castes (“Water-Acceptable”) must not eat meat
which had been touched by an Untouchable before being prepared and which has
then been in contact with water while being prepared. The water, which (acciden-
tally?) came into contact with the meat, seems to “conduct” impurity—for the
meat is obviously not defiled by the bodily contact itself, but rather by the pres-
ence of water. (We have already learnt that raw meat may be accepted even from
an Untouchable.)

The acceptance of water and bhat
The MA abounds with both terms, pani (water) calnyd and bhat calnya (calne).’

Both are used adjectively: for Ego those persons are calne from whom Ego is
allowed to accept water and/or bhat; nacalne, on the other hand, are those from

7 Cf. also Dumont 1966: 181ff.; Mandelbaum 1970, I: 198f.; for a detailed description of sub-

stances considered to “store” or to conduct impurity in a South Indian context cf. also Harper
1964: 172f.

MA p. 274§ 25.

9  calnyd or calne (in modern orthography) < calnu, ‘to move’ (intr.), ‘to be customary’, ‘to be
practised’. With regard to Northern India, Blunt (1969: 88) defines the meaning of “acceptance”
more precisely in stressing that “it is the caste of the cook that matters, not the caste of the
host”. He also points out that “the vessel in which the water is contained affects the question
[of from whom to accept water]. A high caste man will allow a low caste man to fill his lotd

@
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whom Ego must not do so, as indicated by the negative prefix na-.

In principle, the following rules are applicable: 1. The groups of persons from
whom Ego may take bhdt, on the one hand, and water, on the other, need not be
identical. 2. bhat can be accepted only unilaterally; water either unilaterally or
reciprocally. That is, a) there are people from whom Ego accepts bhit and water
and who also accept them from Ego; and b) there are others from whom Ego only
accepts without being allowed to give them. 3. A prohibition of acceptance may be
effective either for a limited period or permanently. Only between persons be-
longing to the same caste can a prohibition be short-termed, f.i., in the case of a
temporary defilement caused by death or childbirth. Permanent prohibitions pre-
vail between different castes, and in some cases also between persons of the same
caste; the latter instance concerns people who exhibit a slight decline in status
compared to that of other “normal” members of their caste.'

As violation of the rules evokes pollution and necessitates a purification or
degradation, it may be concluded that the prohibition refers to persons possess-
ing a discrepant amount of purity. The “purity difference” corresponds to a status
difference.

Transferred to the status dimension of caste (the jat of the MA), the three
aforesaid rules can be exemplified as follows:!"

Within the pure caste category “Water-Acceptable” water is accepted recipro-
cally: All pure castes are free to take water from each other irrespective of who is
higher-ranking, the receiver or the offerer. By contrast, water is accepted unilat-
erally a) between pure and impure castes, and b) among the impure castes of the
category “Water-Unacceptable”. In other words, no pure caste is allowed to ac-
cept water from an impure one, and no impure caste is allowed to accept water
from another lower-ranking impure caste. Or in the MA'’s terminology, all pure
(cokho) castes are pani calne for each other and all impure castes are pani nacalne for
the pure castes as well as among themselves.

bhat, however, is accepted strictly unilaterally, that is, only from someone who
belongs either to Ego’s caste or a caste higher than Ego’s. Schematically repre-
sented:

(drinking vessel) for him, but he will not drink from the lot of that low caste man” (Blunt 1969:
98).—The MA does not elaborate on such details, but its wording suggests that the host is as
important as the cook. The frequently used phrase X jatka hatko bhat pani klui lit. ‘having eaten
bhat, water from the hand of caste X', proves that defilement may also stem from the one who
offers or serves, cf., among others, MA 407ff.

10 The MA does not sufficiently elaborate on the question of such slight status differences that
may exist within one and the same caste. Cf. on this pp. 40, 85f., 120ff.

11 For the following discussion cf. MA p. 407ff.
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caste category caste group direction of acceptance

bhat water
¢~ “Cord-Wearers”

bhat unilaterally
“Water-Acceptable” “Non-enslavable
(pure castes) < Alcohol-Drinkers”
“Enslavable l l I water reciprocally
\. Alcohol-Drinkers”

water-llne .......................................................................................................................................................................

“Water-Unacceptable
but Touchable”
“Water-Unacceptable” bhat and water

(impure castes) “Water-Unacceptable unilaterally
Untouchable” 1 l

To illustrate this, let us take the Upadhyaya Brahmin (“Cord-Wearer”) and the
Magar (“Non-enslavable Alcohol-Drinker”) as representatives of the pure castes
and the Untouchable as that of the impure castes. The Brahmin is free to accept
water as well as bhat from another Upadhyaya, whereas from the Magar he may
accept only water but no bhat, and from the Untouchable neither water nor bhat.
The Untouchable may accept both water and bhat only from members of his own
or any other higher-ranking caste.

Excursus: problems of interpretation

With regard to bhat acceptance, there are numerous exceptions. One of them is
that Dhat, to which some oil or clarified butter has been added, may in some cases
be accepted even from castes ranking lower than Ego. Oil or butter are thus thought
to “neutralise” the impurity of the person offering the bhat.'> The MA calls such a
“neutralising” substance cokhyin (<cokho, ‘pure’). Adding oil or butter is reminis-
cent of the Indian concept of pakka food which, by means of fat, becomes less
susceptible to impurity than the other type, kacca, such as boiled rice, etc.®®

What has so far been said suggests that impurity is mainly transferred through
water, namely both drinking water and cooking water in which bhat is prepared.
This interpretation, however, does not prove to be applicable to all the regula-
tions of the MA, as the subsequent examples illustrate:

12 As the ethnographic evidence proves, the rules of commensality are much more complicated

in practice and vary according to caste and region. For an illustration cf. pp. 201f.
13 Cf. footnote 6.



COMMENSALITY AND CONTACT 23

1. Pickled vegetables (giidruk), pickled radish (sinki), pickled bamboo shoots
(tama) as well as fresh fruits must not be eaten by anyone belonging to the pure
castes (“Water-Acceptable”) if these have previously been touched or cut open by
a member of the impure castes (“Water-Unacceptable”). Strikingly enough, the
violation of this rule ensues only a fine and not the deprivation of one’s caste
status (jat jadaina).'* Here again water (sap, juice) seems to be the vehicle which
transfers impurity.'

2. Rose-water, but not alcohol, may be accepted from a member of the impure
castes.'® Thus rose-water and alcohol (beer or liquor made from grain) are valued
differently although they both contain water. Whereas rose-water is regarded as
“neutral”, alcohol retains the impurity of the person offering it. Let us stress that
the point in case is not the inherent impurity of alcohol which makes it polluting
under any circumstances for the “Cord-Wearer” castes; the MA explicitly refers to
the “Alcohol-Drinker” castes of the category “Water-Acceptable”. But now mat-
ters are further complicated by the provision according to which even “Cord-
Wearers”, such as the Jaisi Brahmin, the Rajput (Thakuri) and Chetri, do not lose
their caste status if they drink alcohol (arak) made from fruits and officinal herbs.!
Apparently, the MA makes a difference between these “special” alcoholic drinks
and “normal” alcohol made from grain, because the consumption of the latter
entails degradation (cf. p. 17).

3. The MA determines that a “Cord-Wearer” does not lose his caste status if he
accepts leaf-vegetables (sagpat) from a member of any of the pure castes whose
status is lower than his, provided the dish has been fried (bhutya) in a clay or
metal vessel.'® But if the same dish has been cooked by adding water, the “Cord-
Wearer” in question is liable to a fine of Rs 10 and must apply for absolution
(patiyd). In both cases it is of no relevance whether or not the dish has been salted."
Obviously, unlike oil and butter, salt is not regarded as an ingredient which
“neutralises” or “reduces” a possible defilement.

As we see, the acceptance of leaf-vegetables prepared in/with water is subject
to limitations as strict as those concerning bhat (boiled rice, etc, cf. pp. 19ff.): tak-
ing bt from anyone lower in caste status defiles the receiver. In both cases water
seems to be a “conductor” of impurity, but only if it is used as cooking-water
because, as already stressed, drinking-water may be accepted reciprocally by
members of the pure castes. From the whole set of rules applving to bhat and

14 MA p.412§19.

15 Any contact, not only an oral one, with an Untouchable defiles a higher-ranking person of the
touchable castes. The Untouchables (choicliito haluuparnyd jat), however, represent only one
section within the impure caste category (cf. fig. 3), and the regulations as mentioned above
clearly refer to that category as a whole.

16 MA p.369§2, p.376§ 34.

17 MA pp. 375-376 § 33.—Alcohol for normal consumption is made from grain and is either beer
(jar) or liquor (raksi, arak) made by distillation. On the different fruits utilised for distillation cf.
also MA p. 375 § 30.

18 MA p.412§20.

19 ibid.



Fig. 4. Consequences of deliberate acceptance of bhat and/or water from a status-inferior person

caste group of
receiver

caste group of
offerer

circumstances

consequences for the receiver

“Cord-Wearer” “Cord-Wearer” a) bhataccepted degradation
b) bhat accepted and degradation
defilement transferred +Rs 50
“Cord-Wearer” “Non-enslavable a) bhataccepted degradation
Alcohol-Drinker” b) bhataccepted and degradation
defilement transferred + Rs 100
“Cord-Wearer” “Enslavable a) bhataccepted degradation
Alcohol-Drinker” b) bhataccepted and degradation
defilement transferred + Rs 100
“Cord-Wearer” “Water-Unacceptable” a) bhatand/or water accepted degradation
including Untouchable b) bhatand/or wateracceptedand  degradation+confiscation
defilement transferred branding
“Non-enslavable “Non-enslavable a) bhat accepted degradation
Alcohol-Drinker” Alcohol-Drinker” b) bhataccepted and Rs 10 ‘
defilement transferred +absolution
“Non-enslavable “Enslavable a) bhataccepted degradation
Alcohol-Drinker” Alcohol-Drinker” b) bhataccepted and Rs 20 + degradation or

defilement transferred

absolution, depending upon the
decision by caste members
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(contined)

caste group of caste group of circumstances consequences for the receiver
receiver offerer
7 “Non-enslavable “Water-Unacceptable” a) bhatand/or water accepted degradation
Alcohol-Drinker” including Untouchable b) bhatand/or water acceptedand  degradation + confiscation
defilement transferred + branding
8 “Enslavable “Enslavable a) bhataccepted degradation
Alcohol-Drinker” Alcohol-Drinker” b) bhataccepted and Rs 5
defilement transferred + absolution
9  “Enslavable “Water-Unacceptable” a) bhatand/or water accepted degradation
Alcohol-Drinker” including Untouchable b) bhatand/or water accepted and degradation + confiscation
defilement transferred + branding
10 “Water- “Water-Unacceptable” a) bhatand/or water accepted degradation
Unacceptable”but  including Untouchable b) bhatand/or water accepted and Rs 5 + degradation or absolution,
only Touchable defilement transferred depending upon the decision by
caste members
11 “Water- “Water-Unacceptable” a) bhatand/or water accepted degradation
Unacceptable” only only Untouchable b) bhatand/or wateracceptedand  Rs2 + degradation or
Untouchable defilement transferred

absolution, depending upon the
decision by caste members
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Cases 4, 7, 9: The strong taboo placed on the demarcation line between the two
caste categories “Water-Acceptable” and “Water-Unacceptable” is proved by the
very measure of punishment. If the receiver belongs to a pure caste and the of-
ferer to an impure one, the former has to reckon not only with his degradation to
the latter’s caste status, but also with branding® and the confiscation of his prop-
erty. Unless the receiver was mistaken or misled (bhor), his transgressing the de-
marcation line (“water-line”) cannot be annulled by purification, punishment or
expiation.

Cases 1 and 4: A receiver belonging to the “Cord-Wearers” is degraded in any
case, even if the offerer is himself a “Cord-Wearer” and even if the defilement has
not been transferred to other persons. The penal measures are graded and in-
crease proportionally to the status disparity between receiver and offerer: Rs 50,
Rs 100, ... confiscation, branding.

Cases 5 to 11: By contrast, the receiver of any non-“Cord-Wearer” caste is not
always degraded. Paradoxically, his absolution and re-admission to his caste are
all the more possible if he transferred the defilement to his fellow caste members,
too! In cases 5 and 8, where receiver and offerer belong to the same caste group,
a re-admission is even explicitly prescribed! In the remaining cases, the decision
on re-admission is left to the fellow caste members.

The grading of the consequences as manifest in our compilation suggests the
following conclusions:

The transgression of the “water-line” separating the pure castes from the im-
pure ones entails irrevocable consequences, regardless of the receiver’s caste.
Apart from this violation, however, the consequences can be correlated with the
status position of the receiver, on the one hand, and with that of the offerer, on
the other. In other words, the gravity of the consequences increases a) with the
absolute status position of the receiver, and b) with the status disparity between
receiver and offerer. In cases 1, 2, 3, 5, 10 and 11 the amount of the fines is in itself
revealing. The role of the absolute status position is well illustrated by the fact
that, as already mentioned, a receiver of the “Cord-Wearer” caste group is de-
graded in any case, quite contrary to receivers belonging to other caste groups.

Judging from this gradation, the purity of the highest caste group, the “Cord-
Wearers”, seems to be the one on which the highest value is set. Their purity is the
most vulnerable, and its loss inevitably means degradation. The consequence of a
violation of commensality rules even within this caste group (if both offerer and
receiver are “Cord-Wearers”) is more severe than in cases in which members of

30 For branding, the MA frequently uses the phrase ck aksar khodi, ‘branding a letter’. According
to Adhikari (1976: 108, 113), it is the letter da (? <damal, see pp. 160ff.) which is branded on the
left cheek of the culprit. As branding goes hand in hand with degradation, there is no doubt,
however, that in some cases the initials of the name of the caste into which the degraded
person had been integrated were branded. A textbook on judiciary matters furnishes clear
evidence: pani nacalne ra chito hilnuparne jatina milduda soli jatko 1 aksar pidaiilama ... khopr, that s,
‘while integrating [the degraded] into a “water-unacceptable” and untouchable caste, one
letter of that caste is branded [lit. pierced] on the calf’, cf. Gorkha adalati $iksa 1986: 35.



1 Maize terraces in Central Nepal. In the back-
ground: cattle grazing on wheat fields after
harvest.

3. Tamang men participating in a ceremonial archery 4. A Kami chasing the neck part of
on the tenth day of Dasai festival. a water jug, Central Nepal.



30 THE CASTE HIERARCHY AND THE STATE IN NEPAL

other caste groups are involved, obviously because there is more at stake. As
“Cord-Wearers” possess the highest amount of collective purity, this purity can
only be defended efficiently against outsiders if it is properly protected within
one’s own caste group.

This does not mean, however, that the severity of commensality rules simply
decreases linearly with the offerer’s status. Let us compare case 1 b with cases 5 b,
8 b, 10 b and 11 b. In each of these cases both receiver and offerer belong to the
same caste group, and the receiver has transferred his defilement to his fellow
caste members or others. We see that such a violation of the rules is indeed judged
most leniently in the cases of the two medium-ranked caste groups (cases 5 and 8)
as, after the fine has been paid, absolution is guaranteed. As to the impure caste
groups (cases 10 and 11), however, the absolution depends on the decision the
offender’s fellow caste members have to take. Finally, a “Cord-Wearer” is ex-
cluded from the possibility of obtaining absolution (case 1).

Hence it follows that collective purity is least vulnerable in the middle of the
caste hierarchy—and not, as might be expected, at the bottom. An Untouchable is
more polluting to another higher-ranking Untouchable than, say, a “Non-enslavable
Alcohol-Drinker” is to another higher-ranking “Non-enslavable Alcohol-Drinker”.”!

The fact that commensality rules tend to become more strict at the bottom
renders manifest one of the most important structural principles in the hierarchy
conception of the MA.

As already shown, the pure castes of the category “Water-Acceptable” may
not accept water from the impure castes of the category “Water-Unacceptable”,
but they may accept it from each other reciprocally. This reciprocity does not hold
good within the category “Water-Unacceptable” as, apart from a few exceptions,
no impure caste is entitled to accept water (and bhat as well) from another impure
caste ranking lower than itself. To sum up, the impure castes are less permissive
among themselves than the castes belonging to the pure category. Whereas among
the pure castes only bhat is accepted unilaterally, among the impure ones both
water and bhat follow the rule of unilaterality. Restrictions go so far as, f.i., the
untouchable Kami and Sarki do not take water and bhdt from one another, even
though they intermarry and regard themselves as equal-ranking.®

This mutual demarcation of the castes “Water-Unacceptable” is rather surpris-
ing. One would rather have expected the opposite, namely that the “Water-Ac-

31 What is striking is the incongruence between the amount of damage caused by the pollution
and the gravity of consequences. For, unlike the “Cord-Wearers” (cases 1-3), a receiver from
other caste groups (cases 5, 6, 8, 10 and 11) may be granted absolution in principle. Notably this
applies only to those instances where the receiver has polluted not only himself but also other
persons. But if he has polluted only himself he is degraded in any case. Why is pollution and
pollution not one and the same? One would expect that in both cases the receiver “absorbs”
the same amount of impurity, and if he transfers it to his fellow caste members the latter ought
also to be degraded. Indeed, the reverse is true: both are granted absolution. Here again, the
purity conception of the MA is not subject to determinism in the sense of natural law.

32 On Kami and Sarki cf. Hofer 1976; on the exceptional position of the Muslim castes pp- 139ff.
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ceptable” should behave so restrictively since they have, according to our postu-
late, to “defend” a much higher amount of purity than the impure castes. It has
still to be analysed to what extent this reciprocal acceptance of water among the
pure castes is to be regarded as a specifically Nepalese phenomenon. Be that as it
may, the Hindi book Vir Vinod, written in Rajputana at the close of the 19th cen-
tury, observes, evidently with some amazement, that in Nepal even the Brahmins
accept water from castes ranking lower than themselves, such as the Cepang or
the Lama (Tamang).»

In India, the observances vary regionally. The particularly purity-conscious
Havik Brahmins in Kannada (South India) do not accept water from any caste but
their own,* whereas in Uttar Pradesh the rules “are on the whole the same as
regarding the acceptance of pakka food [prepared with fat], but with a tendency to
greater laxity”,” that is, they roughly correspond to the situation in Nepal.

Eating and physical proximity: avoidance measures

“Sheer physical proximity while eating is very important. At
village feasts where diners are ranged in seated rows, those of
higher jati will not tolerate those of much lower rank to sit in an
unbroken line with them.” (Mandelbaum 1970, 1: 198).

The MA also elucidates the dangers involved in every contact with persons be-
longing to other castes than one’s own:

1. The MA* prohibits an Untouchable from entering the house of a status-
superior person; this is in accordance with the practice widely to be observed in
contemporary Nepal.¥ In another paragraph it is laid down that if an Untouch-
able knowingly enters the ground floor or the attic (tald cotd) of a house where
someone of the pure castes is about to prepare a meal, the house has to be purified
(cokhyauni); the Untouchable is to be fined and also liable to afford compensation
for whatever he has touched (chut lagnya wastuko wigo).*

2. Any member of the pure castes is free to pluck fruits in the company of
someone belonging to the impure castes. Unless contact is made (chatchut), it is
not defiling and is not a punishable offence to pluck, or pick up from the ground
and eat (on the spot) the fruits of the same tree.*

33 Riccardi 1975: 202.

34 Harper 1964: 156.

35 Blunt 1969: 98, cf. also Dumont 1966: 183f.

36 MA p.370§ 10.

37 Hofer 1976.

38 MA p. 371 § 14. In Nepal, the ground floor is generally used as the dining and living room.
Newar houses, however, are exceptional in that their kitchens are situated in the attic.—The
paragraph cited does not specify whether the defilement is due to the touching of food.

39 MAp.374§27.
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Evidently, the MA wants to restrict an all too “narrow-minded” practice of
avoidance. The same is true of the following paragraph:

3. A “Cord-Wearer” is allowed to partake of bhat which has been cooked dur-
ing the night and/or which has not been served immediately after its prepara-
tion—provided it was not touched by somebody who is not commensal with the
eater.® Obviously the provision makes plain that a virtual lack of control by cook-
ing in the darkness or by putting aside the food after cooking is not sufficient to
regard it as polluted. Interestingly, this opinion is at variance with the general
practice in Nepal, according to which stale (bdsi) food and water are considered
impure, jutho (cf. pp. 13f.). Even some of the classical Indian legal sources main-
tain that food which has been left untouched overnight or for one day should be
declined.*!

There is another provision addressed to the “Cord-Wearers™:

4. A “Cord-Wearer” may partake of bhat if the cook and/or eater wear trousers
(suruwal) and jacket (lnweda); their clothes may not, however, be made of leather
(probably shoes and belt).®? This, again, is contrary to the practice of high castes,
Brahmin in particular, who even nowadays take their meals or do their cooking
(when on journeys) with their torso uncovered and clad in a fresh cloth draped
around their hips.*

The hookah (hukka)

In the anthropological literature on India, the rules on sharing one’s hookah with
members of other castes are often referred to as status criteria. The hookah can
transfer impurity as its sharing implies oral contact (saliva) with one’s fellow smok-
ers.* The relevance of this also emerges from the following provisions in the MA:

1. If X unwittingly (bhor) uses Y’s hookah, who belongs to an inferior caste
from which X is not to accept bhat (bhat nacalnya ghati jat), X has to go on a pilgrim-
age to a nearby place (tirtha) in order to be given absolution.®

2. If a member of the touchable (pure and impure) castes unwittingly smokes a
hookah which has been used or touched by an Untouchable, he obtains absolution
by paying Re 1, a fee called godan.*

40 MA p. 392§ 46.

41 Kane 1974: 784 quoting Manu, Gautama, Yajiavalkya, etc.

42 MA p.3925§48.

43 On bathing and change of clothes before a meal among some castes in Central Nepal cf. Stone
1977: 124ff.; and among the Havik Brahmins of South India cf. Harper 1964: 153-157.

44 The hookah usually consists of three parts, namely the bowl (with charcoal cinders and to-
bacco), the water container and the tube with a mouthpiece. As these elements are not fixed
together, the hookah can also be used without the tube or even without the water container.
On details cf. p. 200. For a discussion of the Indian context see Dumont 1966: 116f.

45 MA p.374§29.

46 MA p. 374 §26. On godan cf. pp. 161f., 168f.
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3. If a member of the pure castes knowingly shares the hookah with a member
of the touchable impure castes, he has to pay a fine of Rs 20 and an additional fee
of Rs 2 as godan for his absolution.”

In the following paragraph, the role of water as a vehicle of impurity seems to
be emphasized:

4. If a member of the pure castes smokes his own hookah while sitting together
(sanga wasi) with people belonging to the touchable impure castes, and if his hoo-
kah contains water (pani halyako), he has to pay a fine of Rs 5 and Re 1 as godan for
his absolution.®® (The phrase pani halydko obviously means that while smoking the
water container was attached to the bowl.) In this case, the hookah was not even
shared, and the mere presence of water and of an impure caste was sufficient to
produce the pollution. In the same paragraph is stated that, in case the hookah did
not contain water, fining and absolution can be dispensed with.*

In these four cases, too, one has to distinguish between mere social conse-
quences, on the one hand, and penal consequences, on the other. Punishment (dand)
is only inflicted in the case of a knowingly or intentionally committed offence. But
any offence, knowingly or unknowingly committed, entails pollution and thus a
temporary “decline in status” which lasts until absolution is given.

Physical contact and untouchability

Just as saliva or water, mere bodily contact can also act as a vehicle of impurity.

Thus, the MA determines as follows:* Members of the pure castes are allowed
to cross a river, be it over a bridge, over stepping-stones or in a boat, in the
company of Untouchables. Both are also free to sit together on a bench (phalaica)
lodged in the ground and to dine next to each other—provided that no bodily
contact (chut, chatchut) is involved and that a certain distance (alag alag) is kept
between them.”!

Here the emphasis is placed on physical contact, chut, a term from which the
name achuti, ‘untouchable’, derives.®> Another synonym for untouchable castes is
choyachito halnuparnya jat, choya (or choi) deriving also from the verb ‘to touch’,

47 MA p.373§23.

48 MA p.373§23.

49 Ibid.

50 MA p.374528.

51 The particular importance of “lodged in the ground” (jaminmi tasydko < tdseko, lit. ‘stuck’,
‘joined’) remains obscure. The Havik in South India believe the soil to insulate against pollution
(Harper 1964: 173), and the same may hold true for Nepal. Here, such benches are mostly on
the roofed verandahs (piri) on the frontal part of the houses; they are firmly lodged in the
ground, which is from time to time plastered with red clay and cow-dung. The plastering is
also believed to have a purifying effect in general.

52 achuti < a- (privative prefix) + chuti < chut, ‘touch’. Tumer 1965: 8, 200 gives: achuti, ‘untouch-
able’, ‘low caste’; and chat-chut, “physical touch’. Cf. also Dumont 1966: 168 on untouchability in
India in general.
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namely choinu. The second element, chito, lit. ‘water drop’, refers to the purifica-
tion necessitated by contact with Untouchables: the person touched sprinkles him-
self with water which has been brought into contact with gold, which is held to be
the “purest” of all metals. This water is also called in common speech sunpani, lit.
‘gold water’. If this purification is neglected, the MA prescribes that the person
polluted has to pay a fine before he obtains absolution.”

Here, again, the legislator accepts certain extenuating circumstances. For in-
stance, even an untouchable woman can in case of emergency act as mid-wife to a
non-untouchable mother. It is noteworthy that in this case two rules are violated:
first, the house is entered by the untouchable person and, second, the physical
contact with her is unavoidable due to the particular circumstances. Nevertheless,
the passage in question states that the mother regains her purity (Suddha huriicha)
simply by taking a bath (snan), and that absolution is not necessary.*

To understand the MA’s regulations in their full extent, one may quote an
example from South India. The orthodox Havik Brahmins in Kannada believe that
by taking a ritual bath one attains a particularly high state of purity (madi) which
fades into an ordinary state of purity (mailige) after having a meal, after sleeping
or by touching another Havik who himself is in a state of mailige. A Havik also
loses his madi-purity by touching someone of any lower caste than his own, re-
gardless of whether the latter is madi or not, because a non-Brahmin cannot be as
much madi as a Brahmin. Finally, a Havik becomes polluted (muttuchettu) if he
comes into contact with a menstruating woman (of the Havik or any other caste)
or with an Untouchable.”® Apart from the regulations on the observances at the
time of death and childbirth, the MA does not deal with the question whether and
when bodily contact with a lower-ranking, but touchable caste is defiling in the
sense of the Haviks’ mailige.

53 MA p. 679 § 12. The details of the purification were given to me by an untouchable informant
from the Kami caste. According to the MA and other informants, it is always the higher-
ranking person who is obliged to purify himself. The Kami informant, on the contrary, stated
that it was rather the Untouchable’s duty to purify himself after having had contact, with a
non-Untouchable (1?).—To my knowledge, the clioichito purification is nowadays no longer
performed, even though members of higher castes still try to avoid bodily contact with an
Untouchable, cf. also Hofer 1976: 352f.

54 MA p. 370 § 10. The paragraph adds that in cases of emergency, the navel cord may even be
severed by the husband or by the mother herself.

55 Harper 1964; 155ff.
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“By assiduously protecting his wife, a man protects (the purity
of) his progeny and family as well as his character, Self,
and virtue. The husband, by entering (into the body of) the
wife, takes birth as the foetus in her womb ...” (Manu Sarhita
1909: 316).

General remarks

More than one third of the MA deals with sexual relations, both inter-caste and
intra-caste. The scrupulous accuracy of the legislator amply confirms the impor-
tance these relations have for the maintenance of the hierarchy. The consequences
of incest, adultery, rape, perversion, premarital intercourse and the like not only
affect the persons immediately involved, but also their offspring and eventually
even their fellow caste members.

Before going into detail, we should make it clear that sexual intercourse is
forbidden in the subsequent cases:

1. sodomy;

2. incest;

3. intercourse a) between members of pure and impure castes (“Water-Accept-
able” and “Water-Unacceptable”), and b) within the impure caste category (‘Wa-
ter-Unacceptable”) between members of touchable and untouchable castes;

4. intercourse with a woman of higher caste status than the man, irrespective
of whether both belong to pure or impure castes.

Furthermore, regardless of the partners’ castes, intercourse has certain conse-
quences in any case (social consequences at least):

5. for the woman in general;

6. for both partners in case of adultery.

Conversely, unions with a woman of equal or lower caste status are legal in
principle and without penal consequences for the male partner, provided that rule
3 is not violated and the union is not regarded as adultery. Schematically repre-
sented, the following unions are legal:
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Mcord-wearer” A—O ....................................
“Non-enslavable l

Alcohol-Drinker” C .9
“Enslavable

Alcohol-Drinker” O O AHA—O
“Water-Unacceptable” A—O

but touchable castes

“Water-Unacceptable” HN—CO
untouchable castes

In the aforesaid six rules, three interdependent factors determine the conse-
quences to be expected: the degree of relationship, the sex and the caste of the
parties involved.

As to the degree of relationship, it is only of direct relevance in the case of
incest. Sex, as a factor, takes on increased significance in rules 4 and 5. Accord-
ing to rule 4, intercourse is prohibited if the woman is of higher status than the
male partner. It is, however, considered legal if, conversely, the woman's status
is equal or, within certain limits, lower than his.!

Rule 5 states that the woman is more affected than the man. Her specific
personal status, called henceforth “feme’s status”, is affected even by legal in-
tercourse: it is devalued with the increasing number of men w1th whom she has
had intercourse or lived in connubium.

The caste factor determines above all the status difference within which sexual
intercourse is permitted (rule 3).

The factors degree of relationship, caste and sex are interdependent.
Firstly, the decline in the feme’s status can also entail a degradation in her caste
status and in the caste status of the children born to her, as well. Secondly,
the gravity of the consequences brought about by intercourse increases the
higher the woman'’s caste is. Thirdly, even the definition of which degree of
relationship is to be regarded as incestuous varies according to the caste
affiliations of the parties involved. The patrilateral cross-cousin marriage, for
example, may be permitted to some castes and strictly forbidden to others.
Fourthly, the valuation of incest also depends on the feme’s status of the
woman involved.

Sexual intercourse can imply pollution, the degrees of which vary according
to the actual configuration of the three factors. The impurity can be a “trans-
ferred” or a “produced” one. A violation of rule 3 means that impurity
is transferred by the lower-ranking party. Impurity is produced, however,

1 Here the term “status” is used in reference to caste. It will be shown below that a slight status
disparity may exist even if both parties have the same caste name, cf. pp. 40, 86f., 120ff.
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Fig. 5. Attempted adultery

status of seducer status of woman
(caste group) caste group inrelation toseducer  fine in Rs
1. “Water-Unacceptable” “Water-Acceptable” higher 100
incl. Untouchable
2. “Water-Acceptable” “Water-Unacceptable” lower
incl. Untouchable
” Alcohol-Drinker” 80
3 . 'Béth enslavable “Cord-Wearer” higher
and unenslavable
4. “Cord-Wearer” “Cord-Wearer” equal 50
5. “Cord-Wearer” “Non-enslavable lower
Alcohol-Drinker”
6. “Non-enslavable “Non-enslavable equal
Alcohol-Drinker” Alcohol-Drinker”
7. “Enslavable Alcohol- “Non-enslavable higher 30
Drinker” Alcohol-Drinker”
8. “Water-Unacceptable” “Water-Unacceptable” but higher
incl. Untouchable touchable
9. “Cord-Wearer” “Enslavable Alcohol-Drinker” lower
10. “Non-enslavable “Enslavable Alcohol-Drinker” lower
Alcohol-Drinker”
11. “Enslavable “Enslavable Alcohol-Drinker” equal 15
..... Alcohol-Drinker” -~
12. “Water-Unacceptable” Untouchable lower
..... but touchable
13. “Water-Unacceptable” “Water-Unacceptable” equal 10
o but touchable but touchable
14. Untouchable Untouchable equal 5

in the case of incest, which involves persons of equal or slightly differing caste
status. Once generated, both types of impurity can be transferred to other
persons, and a produced impurity can thus become a transferred one. For
example, a person polluted (and degraded) on account of incest can defile the
members of his/her former caste by offering them bhit or having sexual inter-
course with them.

Pollution, both produced and transferred, can entail a degradation in

caste status, unless the impurity acquired is redeemable by expiation and
purification.
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Status difference and gravity of offence

Fig. 5 refers only to the consequences of attempted adultery, which implies physi-
cal contact, but not sexual intercourse. The fine, listed in the column on the ex-
treme right, is to be paid by the seducer. Here again it is postulated that the
amount of the fine is a parameter of the gravity of the offence.?

The gravity of the offence accrues from two interdependent factors, namely a)
from the absolute status position (caste) of the woman, and b) from the relative
status difference between both parties.

Fig. 6. Sexual intercourse with a woman of higher status (hypogamous union)

(simplified synopsis)
woman man consequences
for the woman for the man

1. Upadhyaya Rajput (Thakuri), asal (not specified) 2 years imprisonment
Brahmin Jaisi and Chetri

2. Upadhyaya Sannyasi and lower (not specified) 2 years imprisonment
Brahmin ]alSI ..............

3. “Cord-Wearer” “Non-enslavable (not specified) 3 years imprisonment
(generally) Alcohol-Drinker”

4. “Cord-Wearer” =~ “Enslavable =~ (not specified) "1 year imprisonment
(generally) Alcohol-Drinker” + enslavement

5. “Cord-Wearer” “Water-Unacceptable” degradation 4 years imprisonment
and “Non-enslavable  but touchable + branding + enslavement
Alcohol-Drinker” or 8 years imprisonment

6. “Cord-Wearer” and degradation  capital punishment
“Non-enslavable Untouchable + branding or killed by husband
Alcohol-Drinker” of woman

7. “Non-enslavable “Enslavable N de'zg.r.a.d.a‘ti.c;n. h .elris.le.n./ér‘x{e.n.t .......
Alcohol-Drinker” Alcohol-Drinker” )

8. “Enslavable “Water-Unacceptable” . dég'r.a.cl.a‘ti.o.r{ h enslavement ‘o.r ....
Alcohol-Drinker” but touchable + branding 2 years imprisonment

9. “Enslavable Untouchable o c.iég.r.a.d.a'ti.o-r{ ' enslavement +
Alcohol-Drinker” + branding 1 year imprisonment (?)

10. “Water-Unacceptable” Untouchable degradation  (?) .
but touchable

11. Untouchable Untouchable - fiﬁé of Rle h fme of RsZO ........
(Kami, Sarki, Kadara) (Damai, Gaine, Badi) + degradation

2 Compiled from MA pp. 485-487.
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Rs 100 is actually the highest fine, since in this particular case the woman is of
superior status and the boundary between pure and impure caste has been trans-
gressed (cf. rules 3a and 4, p. 35). Rs 50 is the highest fine to be paid in case both
parties are of equal status (at least of the same caste group).

In all other cases (6, 11, 13, 16) of equal status the amount decreases from Rs 30
to Rs 15, Rs 10 and 5 respectively, in accordance with the absolute status level of
the parties. (If the woman involved was not married, this combination would
remain unpunished.)

As the fine of Rs 30 shows, the advances made by an Untouchable to a woman
of a touchable impure caste (cf. rules 3b and 4, p. 35) are as less serious as those
made by a “Cord-Wearer” to a lower-ranking woman of the caste group “Non-
enslavable Alcohol-Drinker”.

Status disparity and pollution

The consequences brought about by consummated intercourse are compiled and
shown in the following figures. In fig. 6 the woman’s status is higher than that of
the man. In fig. 7, the man is either higher or equal in status. Both figures refer to
cases where sexual intercourse is performed with mutual consent and not volun-
tarily denounced by the parties.’ The woman is a major, that is over 11 years, and
either virgin or widowed.!

Let us first analyse fig. 6: intercourse with a higher-ranking woman. We see that the
man incurs a penalty in any case and that this penalty increases proportionally
with the woman'’s status, on the one hand, and with the status disparity between
man and woman, on the other. As to the woman involved, mere penal sanctions
and degradation to the man's status are to be expected only if the man belongs to
the caste category “Water-Unacceptable”. This also applies to a woman who is a
member of a “Water-Unacceptable” caste herself.

The prohibition is compatible with that of the so-called hypogamy. The classi-
cal Indian legal sources call hypogamy pratiloma, ‘against the brush’, and disap-
prove of it.> The MA, too, prohibits a hypogamous connubium and prescribes that
under certain circumstances it must be dissolved by coercive measures. We may
also conclude from the context that the woman will in any case be degraded to the
status of her male partner.®

Fig. 7: intercourse with a woman of equal or lower status requires a more detailed
discussion.

In the column “concomitant circumstances” the line “no defilement through
bhat” shows that a man’s degradation’ to the status of the woman’s caste status

On compulsory self-denunciation cf. also pp. 159, 169f., 180.

Both fig. 6 and 7 represent a slightly schematised synopsis of MA pp. 407ff., 653-674, 679-680.
Cf. Dumont 1966: 152-167; Kane 1974: 50ff., 61ff. and 427-639.

Cf. MA p. 445§ 9, p. 452ff. § 32-35.

If the offence is committed by mistake (bhor), absolution seems to be obtainable in nearly all

NON U W
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is only taken into account in the subsequent cases:

a) man = “Water-Acceptable” and woman = untouchable;

b) man = “Water-Unacceptable”, but touchable, and woman = untouchable;
whereas

c) as to intercourse between a “Water-Acceptable” man and a “Water-Unac-
ceptable”, but touchable woman, it is explicitly laid down that, after the pilgrim-
age, the man is $uddha, ‘ritually pure’, and thus absolved.

If we can interpret degradation in (a) and (b) as a consequence of pollution, the
following has to be concluded:

Sexual intercourse as such (without additional defilement through bhat accep-
tance) with an untouchable woman is polluting for any non-untouchable man,
whether he is of a pure or an impure caste. Likewise, intercourse with a woman of
the impure castes (“Water-Unacceptable”), whether untouchable or not, is pollut-
ing for any man of the pure castes (“Water-Acceptable”). Finally, intercourse with
an impure, but touchable woman is redeemable by expiation (c), whereas inter-
course with an untouchable woman is not.

In all other cases the man is polluted and thus liable to degradation only if he
accepts bhat from the lower-ranking woman. Obviously, pollution is not brought
about by intercourse. Let us anticipate that the rules dealt with here are entirely
in line with those valid for conjugal relations. That is to say, a man is allowed to
marry a woman of a lower-ranking caste than his, without being allowed to ac-
cept bhat from her.?

We notice, however, that acceptance of bhat is defiling and punishable even if
the woman has the same caste status as the man (cases 1, 7, 20 and 22). How is this
kind of defilement brought about?

We know that the Upadhyaya Brahmins, the Thakuri and the Chetri are di-
vided into caste-internal status groups, some of which are also mentioned by
name. As the ethnographic sources show, these status groups are not commensal
with each other, in spite of the common caste name.’

cases. On absolution cf. pp. 161f., 167f., 179f.

8 MA pp. 448-449. This is in accordance with what has been stated with reference to bhat accep-
tance in general, cf. pp. 19f,, 22.—The interpretation of fig. 7 poses some problems. Let us
compare, for example, cases 1 to 11 with regard to the consequences (amount of fine, degrada-
tion, etc) in case of bt acceptance. It seems that an Upadhyaya or a Rajput man’s guilt
diminishes proportionately with the caste status of his female partner. Apart from cases 2 and
7, which are not fully settled, this tendency is general. Comparing, now, fig. 4 (acceptance of
bhat and water) with fig. 7, we see a discrepancy, as in fig. 4 the reverse is true: the gravity of
the offence increases with the status disparity between offerer and receiver. In fig. 4, the
receiver is inevitably degraded to the offerer’s status if he knowingly accepts blit from him. In
fig. 7, however, this applies only to cases 2 and 8. Apparently bluit acceptance connected with
sexual intercourse is valued differently than bhit acceptance without sexual intercourse. One
may speculate that, as to fig. 7, a forbidden action, namely bliit acceptance, is neutralised to
some extent by another, permissible action, namely sexual intercourse.

9 Cf. Firer-Haimendorf 1960: 16; Fiirer-Haimendorf 1966: 34f.; Fiirer-Haimendorf 1971: 13ff,,
18ff.; Bista 1972 a: 21. It is interesting to note that the later edition of the Muluki Ain (MA 2009,



Fig. 7. Sexual intercourse with a woman of equal or lower caste status

man woman concomitant circumstances consequences for the man

both man and woman = “Water-Acceptable”

no defilement through bhat (bhatma bor)

Upadhyaya Upadhyaya legal (no khatbat)
Brahmin Brahmin Wornan deflésbhat of mar's commersals * fineof Rs, 100 "
man himself accepts bhat from woman
and transfers defilement to his fine of Rs. 100 +
commensals degradation to status of woman
2. Upadhyaya Rajput no defilement through bhat legal
Brahmin womnan defiles bhat of man's commensals ~ fine of Rs.30 T
asal Jaisi man accepts bhat fromwoman degraded to status of woman =
man accepts bhat fromwomanand =~ " fineofRs.100+ =~ © T ° T 7 T
Chetri transfers defilement to his commensals degraded to status of woman
3. Upadhyaya Dew Bhaju (Newar no defilement through bhat _ - legal
Brahmin Brahmin) defilement throughbhat =~~~ fineofRs.30 7
Indian Brahmin (not specified)
4. Upadhyaya Sannyasi (ascefic sects) nodefilementthroughbhat =~ legal
Brahmin lower Jaisi defilement through bhat fine of Rs. 20
(not specified)
5  Upadhyaya “Non-enslavable (no defilement) legal
Brahmin Alcohol-Drinker” woman defiles bhat of man’s commensals ~ fineofRs.5 =~~~
(no further specification)
6. Upadhyaya “Enslavable (not specified) legal
Brahmin Alcohol-Drinker”
7. Rajput Rajput no defilement through bhat legal
woman defiles bhat of man’s commensals ~ fineofRs.80° 7
man acceptsbhat fromwoman =~ fineofRs.80+
and transfers defilement to his commensals degraded to status of woman
8. Rajput asal Jaisi nodefilementthroughbhat = =~~~ fineof Rs. 40() ... .. ..
defilement through bhat " fine of Rs. 60
(no further specification)
9. asal Jaisi Rajput no defilement throughbhat fineofRs.40()
woman defiles bhat of others (= ?) fine of Rs. 60
10. Rajput Chetri no defilement through bhat legal
woman defiles bhat of man’s commensals ~ fineofRs.30° 7
man accepts bhat fromwoman =~ degraded to status of woman =~
(no further specification)
1. Rajput Dew Bhaju nodefilement throughbhat legal L.
(Newar Brahmin) defilement thrdugh bhat fine of Rs. 30
Indian Brahmin (no further specification)
12. Rajput Sannyasi nodefilement throughbhat =~~~ legal L.
lower Jaisi defilement through bhat fine of Rs. 20
(no further specification)
13. Rajput “Non-enslavable no defilement through bhat legal
Alcohol-Drinker” woman defiles bhat of man’s commensals ~ fineof Rs.5 =~~~
(no further specification)
14. Rajput “Enslavable (no specification) legal
Alcohol-Drinker”
15. “Non-enslavable = “Non-enslavable no defilement throughbhat l_ega_l ..............
Alcohol-Drinker”  Alcohol-Drinker” woman defiles bhat of man’s commensals  fineofRs.10
man accepts bhat from woman and fine of Rs. 10 +
transfers defilement to his commensals degradaded to status of woman
16. “Non-enslavable  “Enslavable (no specification) legal
Alcohol-Drinker”  Alcohol-Drinker” defilement throughbhat =~~~ fine of Rs. 10
(no further specification)
17. “Enslavable “Enslavable no defilement throughbhat lega
Alcohol-Drinker”  Alcohol-Drinker” defilement through bhat fine of Rs. 5

(no further specification)




11. Rajput Dew Bhaju no defilement through bhat legal
(Newar Brahmin) defilement throughbhat =~~~ ~ "~~~ "’ fineofRs.30° =~ 77
Indian Brahmin (no further specification)
12. Rajput Sannyasi nodefilement throughbhat =~~~ = legal L.
lower Jaisi defilement through bhat fine of Rs. 20
(no further specification)
13. Rajput “Non-enslavable no defilement through bhat legal
Alcohol-Drinker” woman defiles bhat of man’s commensals ~ fineofRs.5 =~~~ 777
(no further specification)
14. Rajput “Enslavable (no specification) legal
Alcohol-Drinker”
15. “Non-enslavable = “Non-enslavable no defilement through bhat legal
Alcohol-Drinker”  Alcohol-Drinker” woman defiles bhat of man’s commensals ~ fineofRs. 10" =~~~ ~ "7 T
man accepts bhat from womanand =~ fineof Rs. 10+ =~~~
transfers defilement to his commensals degradaded to status of woman
16. “Non-enslavable “Enslavable (no specification) legal
Alcohol-Drinker”  Alcohol-Drinker” defilement throughbhat =~ =~~~ " 7’ fineofRs.10° =~~~ " 7 7 7
(no further specification)
17. “Enslavable “Enslavable no defilement through bhat legal
Alcohol-Drinker”  Alcohol-Drinker” defilement throughbhat =~~~ fineofRs.5 7
(no further specification)
I. man="Water-Acceptable”; woman = “Water-Unacceptable”
18. “Water-Acceptable “Water-Unacceptable” man does notacceptbhat or water from fine of Rs. 100 + pilgrimage if man
(pure caste) (impure) but touchable woman is “Cord-Wearer”
fine of Ks. 50 + pilgrimage if man is
“Non-enslavable Alcohol-Drinker
firie of Ks. 25 + pilgrimage if man is
“Enslavable Alcohol-Drinker
man accepts bhat or water fromwoman ~ confiscation + 1 y. imprisonment
degradation to status of woman
man accepts bhat or water fromwoman ~  confiscation + branding+ 1 year
and transfers defilement to others imprisonment + degradation to
status of woman
19. “Water-Acceptable” Untouchable whether man accepts bhat/ waterornot  confiscation + branding + 1y.
imprisonment + degradation to
status of woman
. both manand woman = “Water-Unacceptable”
20. “Water- “Water-Unacceptable”  (no defilement through bhat) legal
Unacceptable” (impure) but touchable  (not specified)
(impure) but of same statusasman  defilement throughbhat =~~~ fineofRs.4
touchable
21. “Water- “Water-Unacceptable” no defilement through bhat legal
Unacceptable” but but touchable: of lower man acceptsbhat fromwomanand =~ fineofRs.4+
touchable status than man transfers defilement to others degradation to status of woman
22. “Water- “Water-Unacceptable”  (no defilement through bhat) legal
Unacceptable” untouchable: of same  (notspecified)
untouchable status as man defilement fhi'ohgl{ bhat fineofRs.4
23. “Water- “Water-Unacceptable” no defilement through bhat legal
Unacceptable” untouchable: of lower man accepts bhat from womanand =~ fineof Rs.4+
untouchable status than man transfers defilement to others degradation to status of woman

The above-mentioned case (no. 23) differs in details from from the following one where six untouchable castes are specified by name:

24.

untouchable:
Kami
Sarki

Kadara

untouchable:
Damai
Gaine

Badi

all of lower status than

Kami, etc.

man (defiled by sexual contact) does not

transfer his defilement to his fellow caste

members through bhat or water

man transfers his defilement to his fellow

caste members through bhat or water

degradation to status of woman

fine of Rs. 10 +
degradation to status of woman
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There is a further paramount factor: the woman’s personal status, which we
term “feme’s status”. According to the MA,"” an Upadhyaya Brahmin is obviously
not obliged to accept bhat from his Upadhyaya wife if she has been “brought”
(lyayako) by him as a virgin (karinya = kanya); the term “brought” implies that she
has not been married with full rites (see below). As to the rest of the “Cord-
Wearer” and “Alcohol-Drinker” castes, bhat acceptance from a wife is regulated as
follows: It is made incumbent on the husband and the families of his real and
classificatory brothers to accept bhat from the wife if she has been “brought” as a
virgin and is of a group (caste, status group) from whose members the husband
and his relatives customarily accept bhat. The husband is, however, not obliged to
accept bhat from his wife if the latter was married once before her present mar-
riage, that is, if she is a widow (widhwa/bidhwa) or divorcee (jari); and finally, bhat
acceptance from her is forbidden if the woman has already been married three
times (before her present marriage) or has had intercourse with three men in her
life: such a woman is regarded as wesya (besya), a ‘whore’."

In principle, only a virgo intacta can be married with full rites and called
wiwahita.’? All non-wiwahitd are considered lydita or rakheko, literally ‘brought’ or
‘kept’ wives.?

It must be emphasised that there is no such differentiation with regard to men.
The number of women with whom a man has had non-polluting and legal inter-
course does not affect his caste status. The woman, however, is polluted by every
man with whom she indulges in sexual intercourse, irrespective of her male

- 1st husband - 2nd/3rd husband - 4th husband
“wife” widow
wiwahitd widhwa
virgin “concubine” “whore”
karimya lyaita wesya
“concubine” divorcee
lyaita jari

V, p. 1f. § 3) explicitly allows intermarriage and mutual bhat acceptance between the two
divisions of the Upadhyaya, namely the Kumai and the Purbiya Brahmins. Cf. also below
p- 42.

10 MA p. 389 § 34.

11 MA p. 448f. § 20-23, p. 411 § 15; cf. also Bista 1972 a: 24, 29; and Fiirer-Haimendorf 1966: 32-35
on the Chetri in particular.

12 wiwahita < wiha/biha, ‘marriage’. To my knowledge, only the “Cord-Wearer” castes distinguish
precisely between wiwahitd and non-wiwahitid wives. The MA (p. 377 § 2) distinguishes between
three types of female conjugal partners: a) wilid gari lyayaka, ‘brought by performing the full
wedding rites’ (= wiwihita), b) diyo kalas puji lyayaka, ‘brought by performing the rites of the
lamp and water-pot’ (a simplified ritual), and c) manomansariiga lyayakd, ‘brought by consent’
(without any ritual). b) and c) seem to refer to lyditd wives.

13 MA p. 389§ 34, p. 391 §41.
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partner’s caste and the concomitant circumstances, such as bhat acceptance,
etc. This is proved by the mere fact that the woman is excluded from the
bhat commensality with her relatives when her feme’s status declines. Such a de-
cline can be brought about by remarriage as well as by premarital intercourse or
adultery."

Obviously, feme’s status and caste status are interdependent. The feme’s status
of the mother can influence her children’s caste status.'”” Moreover, a decline in
feme’s status can also result in a decline of caste status. Finally, a girl, although
deemed virgin but belonging to a caste ranking lower than the bridegroom’s,
cannot be married as wiwahitd, at least in principle.'®

Five examples drawn from the MA should illustrate this interdependence:

1. An Upadhyaya Brahmin man having had premarital intercourse with an
Upadhyaya virgin is obliged to keep her. However, she does not pass for wiwahita
(‘wife’), but only for lyaita (‘concubine’). The children of such a union are ascribed
the caste status of asal Jaisi and not that of Upadhyaya.!” The same applies to the
children of an Upadhyaya man and a remarried Upadhyaya widow.'® We see that
in both cases the decline in the feme’s status entails a decline in the caste status of
the offspring. It must be added, however, that, according to my informants, not
only the children, but also their mothers (the virgin and the remarried widow)
are regarded as Jaisi. Thus the meaning of the line “degraded to the status of
woman” in fig. 7, case 1, becomes clear: The Upadhyaya man is himself degraded
to Jaisi if he accepts bhat from an Upadhyaya virgin or widow after having inter-
course with her.

2. For the rest of the “Cord-Wearer” castes the rule is as follows: A virgin must
stay on with the man with whom she has willingly had premarital intercourse,

14 A decline is brought about even by intercourse which took place while the woman was in a
state of drunkenness or intoxication by drugs. By contrast, drunkenness and intoxication
do account as extenuating circumstances in cases of manslaughter and assault, cf. MA p. 290
§ 35-36.

15 Cf. pp. 49ff.

16 As Stone reports on a community in Central Nepal, biliite (wiwahitd) unions imply the cele-
bration of rites said to be Vedic. Such unions are mostly endogamous, but specific “sanctioned
hypergamic unions” between a Brahmin man and a Thakuri or Chetri woman can also be
recognized as bilidite marriages. In any case, however, a biludite marriage is the first union of a
woman, mainly resulting from child marriages still practised among the “Cord-Wearer” castes.
Whereas a man can repeatedly marry biliiite wives, a woman is only once biliiite, namely at her
first marriage (cf. Stone 1977: 114ff., 121, 147). The fact of being a lydite (lyditd) wife entails a
lowering of caste status for a woman because her caste members do not accept biiit from her
after her elopement. Thus “she assumes a lower status within her original caste, [...] whether
she elopes into a higher caste, her own caste or into a lower caste”. (This explains the meaning
of the line “woman defiles bluit of man’s commensals” in our fig. 7.) The decline in status is in
connection with the general rules according to which a woman violates caste purity by extra-
marital intercourse. Her husband and his kin no longer accept food cooked by her, and the
marriage is dissolved (Stone 1977: 114ff., 152).

17 MAp.654§ 7.

18 MAp.654§7,p.537§2.
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provided they are both of the same caste and can take bhat from each other (jat
milda bhat calyaka). That the woman is regarded as wiwahitd wife emerges from the
text of the paragraph enjoining the husband to be fed with bhit by her publicly.
The progeny of such a couple is entitled to a normal share of inheritance, equal to
the share of a wiwahita’s offspring (wiwahitaka sarahako arits)."

3. A Rajput man having had premarital intercourse with a Jaisi virgin, and vice
versa, a Jaisi man having had intercourse with a Rajput virgin, must keep her as
rakheko. Although the woman adopts her husband’s caste (usai jatma milfiidinu), the
latter is not obliged to accept bhat from her (bhatma kar lagdaina). Children from
such a union are neither Rajput nor Jaisi but Hamal, and their fathers’ relatives
must not take bhat from them.?

4. Evidently, the higher the woman'’s caste status, the more exposed she is to
pollution. With reference to the “Cord-Wearer” castes the MA lays down that if a
boy under the age of 11 years has intercourse with a girl over 10, the girl has to be
outcast (jat wahek rahanu), whereas the boy does not incur any consequences.”
More correctly, the expression is to be rendered by ‘to remain outside the caste’,
the implication being that among the “Cord-Wearers” a woman attains full mem-
bership in the caste into which she was born only after her marriage.”

5. An Upadhyaya virgin is called witulo (bitulo), ‘defiled’, after the first phase of
her (normal, wiwahitd) wedding rites, that is to say, even before her marriage has
been consummated. Conspicuously, the term bitulo is not used when referring to
the wedding rites of other castes.® Yet again, if an Upadhyaya man and another
Upadhyaya'’s wife are found lying over one another and their knees touching each
other (ghur khapi sutnu), it is regarded as a consummated intercourse (karani
thaharcha). As to the remaining castes, such a case is unambiguously distinguished
from a consummated intercourse.?

Fig. 8, compiled from the MA,” gives a systematic view of the interdepen-
dence between feme’s status and caste status. The diagram specifies the conse-
quences of an “alleged adultery”, that is, if a woman declares herself guilty of
adultery, but her offence cannot be evidenced by the ensuing inquiry (!). Such a
case is called mukh patit, lit. ‘mouth” and ‘degradation’.?

19 MA p. 660 § 6.—In fig. 7, case 7, the defilement through bluit between two Rajput probably
refers to the non-commensal status groups that exist within the caste of the Rajput.

20 MA p. 656 § 9. On the Hamal cf. p. 52.

21 MA p. 417 § 8. Here there is a remarkable difference to what has been stated in example no. 2.
Probably because the boy is still a minor, the girl’s deed cannot be “turned into” marriage.

22 Whereas a man becomes a full member on being invested with the holy cord (janai), mostly at
the age of eleven (cf. also Stone 1977: 147 and Bista 1972 a: 121).

23 MA p.461ff. §1.

24 MA p.494ff. § 1.

25 MA p. 500ff. § 4-8.

26 I revert to the example of mukh patit, as the MA does not give a systematic view of the
consequences actual adultery entails. It seems to apply to all castes that an actual adulteress is
excluded from the Dhiit commensality with her husband’s caste (MA p. 607 § 16). A married
woman who puts up with being kissed, embraced or merely touched by somebody other than



Fig. 8. “Alleged adultery” (mukh patit)
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As can be inferred from fig. 8, the consequences to be expected by the woman
and her children result from a combination of three factors: her husband’s caste,
the caste of the alleged adulterer and her own caste.

Let us first consider the consequences for the adulteress: Apart from case 3, in
which both husband and wife are “Enslavable Alcohol-Drinkers”, a degradation
is inevitable (cases 1 and 4) or at least possible (cases 2 and 5). To be more precise,
degradation can mean either outcasting or, at least, exclusion from the
commensality with her own caste or with the husband’s caste (cases 2 and 5). In
all five cases, the consequences imply an additional degradation in the feme’s
status as the husband is free to repudiate his adulterous wife. Even if he keeps
her, she is no longer regarded as wiwahita, but only as “kept” (rikheko). Finally,
enslavement, too, implies a particular kind of degradation.”

As to the consequences for the children, only those children are dealt
with here who were begotten by the husband and born after the alleged
adultery. Except for case 1, the children’s caste status is far less affected than
that of their mother. It seems that a reduction of their share of inheritance is
taken into consideration only if their mother is degraded; an exception is,
however, case 5.2

Fig. 9 shows the consequences brought about by attempted adultery implying
bodily contact, such as kissing, embracing, etc.” “Cord-Wearers” are obviously
the most affected castes (cases 1-3): the mother will be excluded from the bhat
commensality in any case and her children’s share of inheritance will be reduced.
It appears that women of the intermediate caste group of the hierarchy (case 5)
are least concerned, whereas at the bottom the misconduct of a woman of the
impure “Water-Unacceptable” castes does not wholly exclude a degradation, even
if the seducer is higher-ranking than her (cases 6 and 7).

Fig. 10 shows the consequences the children have to expect if their mother had
committed premarital or extramarital intercourse and this is revealed only later.
Obviously, even premarital intercourse is regarded as adultery if it was concealed
on her marriage, and this is in accordance with what has been said on feme’s
status above. In the passage of the MA drawn upon only the case of a “Cord-
Wearer” woman is mentioned.*

the husband can be degraded as well. Even the mere suspicion of faithlessness, such as her
unexcused absence from home, entitles the husband to refuse Uit offered by his wife (MA p-
482ff.; p. 474§ 1).

27 On the legal status of slaves cf. pp. 97ff. Juridically a wesya is sometimes equated to a slave. The
insultor of a female is fined with Rs 20 if the woman is kavitnya or widliwa; but if she is a wesyi or
a slave, the fine amounts to Rs 2 only (MA p. 260f. § 3-4, 15-16).

28 This in accordance with the principle maintained in some sources of the classical Indian law
which disqualifies heirs, such as sinners, persons bodily or mentally disabled and the progeny
of an unlawful union (cf. Kane 1946: 608-619ff.; Manu Samhita 1909: 329ff.).

29 MA p. 482ff. § 4-8.

30 MAp.119§26.



Fig. 9. “Attempted adultery”
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Fig. 10. Adultery

adulteress adulterer: in status equal to, or consequences for the adulteress’s
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“Cord-Wearer” remain “Cord-Wearers”
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Untouchable (along with their mother), dis-
inherited, but they may stay on
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Feme’s status and caste status: divorce

The different legal statuses of man and woman arise from the specific feme’s
status as well as from the fact that adultery counts as a separate factual finding
only for the woman. Faithlessness towards the conjugal partner bears no conse-
quences upon the husband, provided that the universal rules referring to sexual
intercourse have been respected (see p. 35). He, the husband, is called to account
only as an intruder, but not as an adulterer.

Principally, the following rules hold good: a) The adulteress belongs to her
seducer (jar), that is, she is repudiated; and the seducer is liable to make a pay-
ment to the husband. In certain cases the husband is entitled to kill the seducer
instead of claiming a payment. b) Provided he renounces the payment, the hus-
band can keep the adulteress as his “concubine” (rakhcko swasni).

The payment in question is called wiha kharc or jari kharc, ‘marriage expense’ or
‘divorce expense’ respectively, henceforth “divorce payment”. The amount of this
payment depends on the adulteress’s caste as well as on her feme’s status. For a
woman who was married as a virgin (kariinya), the MA* lays down the following
gradation:

“COrd—Wearer” .......cccccceveeeieicieereeee vt esresnens Rs 100
“Non-enslavable Alcohol-Drinker” .................... Rs 60
“Enslavable Alcohol-Drinker” ........cccooeviecunnnnen. Rs 20
“Water-Unacceptable” ...........ccovoninininiinnnn Rs 15

31 MA p. 468ff.
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The divorce payment is meant as a compensation and is not to be confused
with a fine (dand), which the seducer will have to pay to the authorities and not to
the husband. Fig. 11 shows that the amount of the divorce payment depends only
on the woman’s caste, whereas the amount of the fine results from the status
disparity between her and her seducer. This fig. 11 deals with the consequences of
a “premarital adultery”, that is, when a woman concealed her premarital inter-
course and was married as a virgo intacta. Characteristically, the MA subsumes
such offences under the heading wiha nahudai aghi wigranya, ‘to be spoilt prior to
marriage’.”? The gravity of the false pretence becomes evident if we recall that the
feme’s status not only determines the kind of marriage and the status of the off-
spring but also the whole behaviour of the couple’s fellow caste members with
regard to commensality and life cycle rituals, etc.”

If we compare cases 1 and 3 to case 4, we see that an Upadhyaya “adulterer”
must pay Rs 100+100 = 200, if the woman is an Upadhyaya herself. He pays, how-
ever, only Rs 60+20 = 80, if the woman belongs to the caste group “Non-enslavable
Alcohol-Drinker”. After all, a man in case 4 pays more, namely Rs 60+60 = 120, if
both he and she are “Non-enslavable Alcohol-Drinkers”. Here again one is tempted

Fig. 11. “Premarital adultery”

“adulterer” “adulteress” divorce fine
payment
1. Upadhyaya Brahmin Upadhyaya Brahmin Rs 100 Rs 100
2. Upadhyaya/Rajput/]Jaisi Rajput/Jaisi/Chetri Rs 100 Rs 30
3. Upadhyaya Brahmin “Non-enslavable Rs 60 Rs 20
Alcohol-Drinker”
4. “Non-enslavable “Non-enslavable Rs 60 Rs 60
Alcohol-Drinker” Alcohol-Drinker”
5. “Cord-Wearer” and “Non- “Enslavable Alcohol-Drinker” Rs 20 Rs 10

enslavable Alcohol-Drinker”
6. “Enslavable Alcohol-Drinker” “Enslavable Alcohol-Drinker” Rs 20 Rs 10
7. “Water-Unacceptable” “Water-Unacceptable” Rs 15 Rs 15

to interpret the gradation of the amounts as a reflection of a decline in caste-
specific purity and to postulate that in case 3, for instance, the gravity of offence is
leniated by the woman'’s proportionately small degree of purity...

As has already been mentioned, in specific cases a husband has the right to kill
his wife’s seducer (jar hannu). Among the two highest caste groups of the hierar-

32 MA p. 468ff. In modern spelling: biha naliidai aghi bigrane. The term “premarital adultery” is a
contradictio in adjecto from our Western viewpoint. It illustrates, however, that false pretence
of a feme’s status is as grave as actual adultery, as the kind of marriage and the status of the
offspring depend on the feme’s status of the spouse.

33 On funeral rites cf. pp. 61-66.
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chy, killing can be replaced by degradation. If, for example, husband and seducer
are Brahmins, the latter is deprived of his holy cord and thus of his status as
“Cord-Wearer” as well. The seducer’s head is shaved (mudni), and he is com-
pelled to eat pork and drink alcohol.*

The custom of killing the adulterer (jar hannu or jar katnu) is regulated as fol-

lows: The husband is free to kill the adulterer/seducer of his wife

— if he, the husband, belongs to a caste which has practised such killings from
times immemorial on the basis of customary law;

— if he, the husband, is not a slave at the time when the adultery is committed;

— if his wife is not yet deemed wesya (besya);

— if the adulterer is neither a Brahmin (Upadhyaya and Jaisi), since Brahmins
must not be killed, nor an ascetic, Sannyasi, who claims descent from Brah-
mins; and

— if the adulterer is not a close consanguine relative of the adulteress (because
this is incest, regarded as a criminal act in its own right).

— Finally, a husband of one of the impure “Water-Unacceptable” castes may
not kill an adulterer who belongs to one of the pure “Water-Acceptable”
castes.®

With the aforesaid reservations, the killing can be practised by members of all

caste groups, by a Brahmin as well as by an Untouchable. From the later edition of
the MA,* too, it clearly emerges that, though with some restrictions, even certain
impure castes were allowed to indulge in this custom. By contrast, Hodgson states
that, according to the legislation prior to Jang Bahadur’s Muluki Ain, the killing of
the adulterer was only practised by the higher Parbatiya castes, that is to say, by
the “Cord-Wearers” and “Non-enslavable Alcohol-Drinkers” in the MA’s classifi-
cation. Hodgson also mentions that within these castes it was customary for the
husband to cut the adulterous wife’s nose off.” As to the modern legislation of
Nepal, killing is no longer legal, but the adulterer can be imprisoned if the hus-
band so desires.®

Hypergamy and status allocation

As has already been mentioned, the MA forbids hypogamous unions and any
sexual relations with a higher-ranking woman. Such a marriage having been con-
tracted under false pretences must either be dissolved or it necessarily entails the
woman's degradation to the caste of the husband.” Consequently, as the

34 MA p.603§2-3;p. 631f§7.

35 Cf. MA p. 527ff.; pp. 603-605 § 2-8; p. 624f. § 1-2, 9; p. 629f. § 2-3; p. 636 § 29.
36 MA 2009, V: p. 96 § 56.

37 Hodgson 1880, II: 241-243; as to cutting off the nose cf. also MA p. 613 § 2.
38 Cf. p. 187.

39 MA p. 452ff. § 32-36.
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Upadhyaya Brahmins represent the highest caste, an Upadhyaya virgin is allowed
to be married only to a man of the same caste.” Let us also note that this general
rule is somewhat contradicted by empirical reality.*

Hypergamy, however, that is, sexual relations with a lower-ranking woman, is
permitted and is also considered a legal form of marriage. A hypergamous union
is prohibited only if it implies a transgression of the demarcation lines a) either
between pure and impure castes, or b) between touchable and untouchable castes
within the category of the impure castes (see p. 35).

Thus it becomes clear that the limits to consexuality are assessed wider than
those set to commensality. Marriages can be contracted across the boundaries of
bhat acceptance; and as to the untouchable castes, intermarriage is even possible
across the boundaries of water acceptance, as these castes accept water only uni-
laterally among themselves. The feme’s status also intervenes as an additional
factor: a husband belonging to the caste groups “Cord-Wearer” and “Non-
enslavable Alcohol-Drinker” must decline accepting bhat from his spouse if she is
classified as wesyd, just as if she were of a caste ranking lower than his.*

The prohibition on accepting bhat prevailing between the spouses can, in some
cases, be transferred to the offspring. In the case of a marriage between “Cord-
Wearers” of different castes, the father is entitled to refuse to live in commensality
with his own children, if his relatives so desire.®

“Cord-Wearer” =0 “Cord-Wearer” and wiwahitd,

\ l but of lower caste than husband

The feme’s status and the caste status of the mother can be a co-determinant
factor for the status allocation of her children. Referring to all castes, the MA*
prescribes the following: A wiwahita woman who has committed adultery during
her pregnancy, is, together with the issue of this pregnancy, to be degraded to her
seducer’s status. The children will be called “children of a whore”, wesya putra,
because, although legally begotten by their father, they are spoilt just “as one
drop of alcohol is sufficient to spoil a pot filled with milk” (jastai dudka ghadama
madirako ek thopo parnale sawai bigririichn).

40 MA p. 445f.§9.

41 In a sample of 17 inter-caste unions in a village of Central Nepal 6 were hypogamous (Stone
1977:119). Bista (1972 a: 24) reports on an exceptional case; according to him, Chetri were
formerly allowed to marry Brahmin women. Matrimonial alliances between Rana men (Chetri)
and Thakuri women are another irregularity (Fiirer-Haimendorf 1960: 19f.). On sporadical
hypogamous unions in Western Nepal cf. Caplan 1974: 54.

42 Ct. above pp. 41-43.

43 MAp.116§8-11.

44 MAp.573§6.
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The mother’s co-determinant role is also documented by the following
examples:

example 1: allocation of “Cord-Wearer” status*
“Cord-Wearer” A=0 “Non-enslavable Alcohol-Drinker”, non-wiwhitd

-

A O “Cord-Wearer”

“Cord-Wearer” A - O “Enslavable Alcohol-Drinker”, non-wiwihita free
or slave

A O “Cord-Wearer”

The father’s “status quality” is predominant, and the children remain “Cord-
Wearers” even if their mother is two whole caste groups lower than the father.

With reference to individual castes, the following examples merit our
attention:

example 2:

Upadhyaya Brahmin /A = (O Upadhyaya Brahmin, wiwahita

A O Upadhyaya Brahmin
example 3:%
Upadhyaya Brahmin A = (O Upadhyaya Brahmin, remarried widow,
lyaita
Upadhyaya Br. A= O A asalJaisi

N O ditto: asal Jaisi

example 4:*

Upadhyaya or A\ = (O Upadhyaya or | who has had
Jaisi Brahmin Jaisi Brahmin } intercourse with two men prior
to present marriage

A\ O bhat Jaisi*®

45 MA p.423§2-4.

46 MAp.654§7,p.537§2.

47 MA p.537§4.

48 Although the asal Jaisi are, as already mentioned, called in the MA Brahmins (wralman), they
rank below the Upadhyaya Brahmins and are not entitled to perform the priestly functions of
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The congruency between feme’s status and caste status is noteworthy: a woman
born as Upadhyaya, who has already cohabitated with two men, declines so
much in her feme’s status that she is free to contract a union with a Jaisi—a union
which is otherwise considered hypogamous. As the examples 2 to 4 show, even
the slightest status deficit of the mother can affect the status of her children. This
rigorous consequence also seems to indicate that purity is particularly vulnerable
in the highest castes. Things are different in the subsequent example, which is
taken from the ethnographic record, since the MA fails to supply us with explicit
information.

example 5:*

Chetri /A = (O of any pure caste

H_'

A O Chetri

Here, the father’s status is transferred to the children, although their mother
may be of the lowest caste of the category “Water-Acceptable”.*

example 6:*

Rajput A = (O Jaisi, non-wiwahitd, who has had
(Thakuri) premarital intercourse with her present husband

/A (O Hamal

and vice versa:

Jaisi A\ = O Rajput, non-wiwihitd who has had premarital
intercourse with her present husband

A (O Hamal

This represents an exceptional case as intermarriage between Rajput and Jaisi
is, at first sight, at variance with the prohibition on hypogamy. It is possible that

the latter. The Uit Jaisi seem to belong to the “lower” Jaisi (cf. p. 89). In one instance, the MA
equates the rank of the “bht jat” (= ? bhat Jaisi) to that of the Chetri (MA p. 660§ 7). The word
bhat means also ‘singer’, ‘bard’, and denotes the offspring of an Upadhyaya or Jaisi man and a
woman of one of the ascetic sects (cf. Sarma 2019: 786).

49 Bista 1972a: 27-30.

50 On caste-internal status groups of the Chetri cf. p. 148.

51 MA p.659§9.
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the MA regards both castes as equal-ranking, just as is reported by Stone* in her
monograph on a village in Central Nepal. On the one hand, the MA denotes the
asal Jaisi as Brahmins, but on the other, in its caste lists they normally figure below
the Rajput as if they ranked lower than the latter. There is no indication, either, of
the position assigned to the Hamal within the hierarchy. As already mentioned, a
Rajput or Jaisi father does not accept bhat from his Hamal children, and from this
circumstance one may conclude that the Hamal rank lower than the Jaisi and

Rajput.”

There is a similar case with two untouchable castes, the Kami and the Sarki.

example 7:%

Kami A = (O Sarki

A O Kadara

and vice versa:

Sarki A\ = O Kami

-

A O Kadara

Kami and Sarki reciprocally intermarry, but they do not take bhit and water
from each other. Does this instance prove the virtual equality of their caste sta-
tuses? The informants I questioned in the field answered in the affirmative, and
the context of the MA passage just quoted seems to endorse this statement. There
is no doubt that the MA classes the Kadara as a separate caste ranking one grade
lower in the hierarchy than their respective parents’ castes.

Filiation on the level of kinship and status ascription on the level of caste do
not necessarily run parallel. In other words, in the case of inter-caste marriages
children can be integrated into the kin group, but not automatically into the caste,
of their father. Thus the MA emphasises that the aforementioned Hamal children
belong to the gotra of their respective father.® Patrifiliation prevails, although not

52 Stone 1977: 104-106. My Jaisi informants maintained that their caste ranked higher than the
Thakuri.

53 According to Fiirer-Haimendorf (1971: 10ff.), Thakuri (Rajput), Jaisi and Hamal are “of equal
rank”, but a few pages later (p. 13ff.) he mentions the existence of two non-commensal status
groups within the Thakuri caste. Stone (1977: 104ff.) lists the Hamal as a separate caste.

54 MA pp. 678-679§ 6-7.

55 The gotra is an exogamous group with mythical descent, not necessarily congruent with real
descent groups (thar, kul). Cf. Stone 1977: 129ff., 143ff. and Bista 1972 a: 38f.
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without exceptions. Doherty® reports that the descendants of an illegal union
between a Brahmin and an untouchable woman are integrated into their mother’s
descent group. (This implies, in accordance with the MA’s regulations, an integra-
tion into the mother’s caste as well.) A similar case of matrifiliation can be in-
ferred from the passage of the MA” referring to the “children of a whore”: it is
laid down that the birth rites of the children have to be performed by the de-
graded mother and not, as is usual, by their father.

To sum up, the filiation is a patrifiliation, and the allocation of the caste status
of the children is primarily determined by the father, and secondarily also by the
mother. While children belong to their father’s descent group, they do not neces-
sarily attain the latter’s caste status. This principal rule is reversed if one of the
parents has been exposed to an “extraordinary” defilement, say, by transgressing
the demarcation line between pure and impure castes.

The same principles apply to adoption, regulated by the MA*® as follows:

a) Children can be adopted even if the caste into which they were born ranks
higher or lower than that of the foster parents (i.e., foster father). However, if
one adopts a child born into an impure caste, he must be brought up by members
of the same impure caste (milda jatlai palna dinu); and if the birth caste of the child
adopted (dharmaputra) ranks higher than the foster parents’, the latter are obliged
to maintain the specific customs of the child’s caste by arranging for his/her mar-
riage with a person of the same caste status (jati dharma thami jat mildasariga wiha
garidinu).* That is to say, such children retain the caste status of their genitors.
Children whose birth caste is inferior to that of the foster parents are called Khatri
and receive a reduced share of inheritance.

b) If the genitor’s caste is unknown, the adoptee may be integrated into the
foster parents’ caste, with one exception: If Brahmins (also Jaisi?) adopt such a
child, the adoptee is called Khatri (and not Brahmin).

The MA fails to indicate whether the name Khatri stands for a particular caste
status or not. According to our ethnographic sources, the Khatri are put on a par
with the Chetri and are the offspring of the following unions:®

56 Doherty 1974: 28.

57 Cf. p.50.

58 MA p. 121f. §29-30.

59 The aéijective mildd may also mean here ‘suitable’, ‘proper’, as hypergamous unions are per-
mitted.

60 Firer-Haimendorf 1966: 31f.; Bista 1972 a: 27ff. Stone (1977: 115ff.) lists the Khatri as a sub-
division of the Chetri caste.



SEXUAL RELATIONS 55

Upadhyaya Brahmin /\ = (O Chetri or of any other pure caste

or Jaisi [_lﬁ

A O Khatri/Khatri Chetri

or
Chetri A = (O lower than Chetri, of any pure caste

/A (O Khatri/Khatri Chetri

Etymology also supports the assumption that Khatri and Chetri are identical,
as both terms derive from ksatri/ksatriya.

Excursus: ideological foundations of the feme’s status

Why is a woman'’s purity more vulnerable than a man’s and what are the bases of
the particular dimension of the feme’s status?

The decline in the feme’s status with the increasing number of lovers and/or
husbands, and the prohibition of hypogamy were explained by Stevenson®’ who
put forward the thesis of “internal pollution”. According to him, intercourse is
more defiling for the female, as it is she who imbibes the male’s secretion, which
is considered sui generis impure. Certainly, the MA’s diction assigns a rather pas-
sive, receptive role to the woman. karani garnu, ‘to make coitus’, only refers to a
male subject, whereas a woman can only karani gardunu or karani dinu, lit. ‘let make
coitus’ or ‘give coitus’ respectively.®? The feme’s status is assessed by stating “how
many penises a woman has had”, (fi., dui/tin ... linga bhaeko swasni). In spite of such
idiomatic reminiscences, Stevenson’s approach is too atomistic to do justice to the
complex implications of the problem.

Bennett® was one of the first to enter into a discussion of the structural and
ideological context. In a brilliantly presented paper she points out the fundamen-
tal antagonism that exists between the Brahmanic ideal of asceticism and the ne-
cessity of reproduction. A man’s life begins and ends in a phase of asceticism,
when he is brahmacdrin and vanaprastha respectively; the setting up of a household
(grhastha) is just a transitory phase between the first two ones.#

This orientation of the male, his striving after purity, is constantly jeopardised
by the female as an object of lust and the source of impurity per se (menstruation,
delivery, etc, cf. pp. 60-61). However, the female is indispensable for the continu-

61 Stevenson 1954: 56ff.

62 Cf., among others, MA p. 671 § 3-7
63 Bennett 1976.

64 Cf. p. 105ff.
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ation of the patrilineal kin group of the male. The male is obliged to guarantee this
continuity as well as the purity of his patrilineage. Bennett’s proposition can be
condensed to the following contrastive pairs:

asceticism family life
patrilineality - N affinality
purity impurity
male female

Extending Bennett’'s approach, we may stress that the role of the woman is
charged with ambivalence and that it is this ambivalence which primarily condi-
tions the feme’s status. Even if the woman is a source of impurity, she is also the
implement of reproduction for the kin group. Guaranteeing the continuity of this
group is tantamount to guaranteeing its purity. The different degrees of the feme’s
status, from virgin down to whore, are nothing other than parameters of those
additional impurities resulting from incidents in the life of an individual woman,
which aggravate her sex-specific, “innate” impurity.

The constant purity deficit of the woman vis-a-vis the man is one of the rea-
sons for the fact that, within a patrilineal kinship system, the status allocation of
the offspring cannot be determined by the father alone. Apparently, the prefer-
ence for hypergamy and the ban on hypogamy are also connected with this purity
deficit. Hypogamy would practically imply a reversal of the aforementioned as-
signment of sex roles, as it is incompatible with the patrilineality principle and
with the male’s striving after preservation or even increment of his purity. In fact,
an alliance between a status-inferior man as the lineally stressed parent, on the
one hand, and a status-superior woman, on the other, would imply a loss of pu-
rity (and status) for the offspring.

As to hypergamy, matters are different. Several authors have emphasised the
significance hypergamy has in India, especially in the North, pointing out that it
meant more than only intermarriage between persons of different castes. In a
recent study,” the author concludes that “hypergamy should really be thought of
as a tendency rather than a structural type, and [that] its significance can be un-
derstood only in the context of caste”. The hypergamous tendency, or rather idea,
implies that the wife-giving group (caste, subcaste, family) is, in principle, lower-
ranking than the wife-taking group of the bridegroom. By Pocock’s distinction®
between status (caste status) and standing (status of a division within a single
caste) it can be shown that the wife-givers’ status deficit exists regardless of
whether the woman is married into a higher caste (hypergamy) or into her own
(isogamy).

The distinction between wiwahitd and non-wiwahitd marriages in the MA is in
principle in accordance with the rules as given by the classical sources of Indian

65 Das 1973: 137.
66 Pocock 1972: 52-69.
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law. In the Manu Sarhhita® we read that unions between all three twice-born varna
(brahmana, ksatriya and vaisya) are allowed, but the “quality” of them is different
and determined by the combination of the following factors: a) the varna of
the groom, b) the varna of the bride, and c) the mode of wedding. As the
context suggests, the modes of wedding are ranked hierarchically according
to the motivation and the accompanying ceremonies and prestations. Thus, for a
Brahmin, a lawful or holy marriage is considered a sort of contract between
the groom’s and bride’s families, in which the bride is offered as a gift; the
groom is also recommended to take the bride from his own varna. By contrast, a
Brahmin’s union with a $idra woman is unlawful and degrading not only
because of the low rank of the latter, but also because such a union is declared to
be dictated by sexual desire and passion. For a ksatriya, yet again, a lawful mode
of wedding does not exclude passion, such as mutual love or even violence (rape),
at all.

The concept of the so-called kanya dan is not only an expression of the
hypergamous tendency, but it also seems to be an element of Bennett’s “patrilin-
eal ideology”. The term itself indicates “the gift of a virgin” plus a dowry. The
kanya dan is, at the same time, an obligation and an act by which the bride’s father
acquires religious merit (punya); it is he who helps to ensure the continuity of the
groom'’s descent group. As empirical experience teaches, the kanya dan also implies
the recognition of the status superiority of the bridegroom'’s group regardless of
whether this group belongs to the same or to a higher-ranking caste or subcaste.
Even isogamy exhibits a hypergamous tendency. The status superiority of the
wife-takers lies apparently in their role dominance in terms of filiation, as de-
scribed above.®®

Incest

The penal consequences of incest vary with the gravity of the offence: Incest can
be punished by the death penalty, life-imprisonment, enslavement, degradation
or by fining. (In the case of a Brahmin offender, capital punishment is to be re-
placed by life-imprisonment and degradation.) Here, too, we have to distinguish
between two types of degradation: exclusion from the bhit commensality and
outcasting (patit). Outcasting as a legal sanction in the case of incest means degra-
dation to the next lower caste group. For example, a “Cord-Wearer” becomes a
“Non-enslavable Alcohol-Drinker”, whereas a “Non-enslavable Alcohol-Drinker”
is degraded to an “Enslavable Alcohol-Drinker”. However, should the offender
belong to the “Enslavable Alcohol-Drinkers” or to one of the impure castes, he is
enslaved, instead of being integrated into a lower caste.®

67 Manu Sarnhita 1909: 83ff.
68 On kanya dan in a Nepalese context cf. also Stone 1977: 143ff.
69 Cf. below note 71.
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The dominant criterion for the gravity of the act is the degree of kinship. Caste
status and feme’s status are further factors. In spite of the same degree of rela-
tionship, incest can entail more lenient consequences if the woman is a) of a lower
caste than the man, or b) if she has suffered a decline in her feme’s status. At least
in the two highest caste groups, the feme’s status is important and comes into
effect especially if the female party is a remote consanguineal or an affinal rela-
tive. This can be illustrated as follows:

Incest with one’s own mother is punished by the death penalty (or life-impris-
onment and degradation in the case of a Brahmin offender), irrespective of her
feme’s status. Incest with one’s mother-in-law, by contrast, entails degradation or
only a fine, depending on her feme’s status. Thus the decisive question is whether
her marriage to her seducer’s father-in-law has been her first, second, etc, mar-
riage. The caste factor makes itself felt in two ways: Firstly, the legislator takes
into account the fact that the kinship structure may differ from caste to caste; for
instance, it is explicitly laid down by the MA, for which castes the practice of
levirate is to be considered an incestuous union and for which castes it is not.”
Secondly, the rules of bhat acceptance are, of course, effective in the case of incest,
too, and their application is closely connected with the feme’s status. As we al-
ready know, a “Cord-Wearer” man must not accept bhit from a woman classed as
wesyd; if he has committed incest with a wesya and accepted bhat from her, the
latter fact will be regarded as an aggravating circumstance.”

From this brief discussion we can conclude that incest primarily means pro-
duced impurity, produced by an act deemed sinful and punishable. This produced
impurity can be further intensified by an additional transferred impurity (pollu-
tion, “contagion” by contacting other, less pure persons), as in the case of bhat
acceptance. That incest produces impurity can be proved by the fact that it entails
degradation.”

For a “Cord-Wearer”, incest can have as grave consequences as intercourse
with an untouchable woman. He himself can transfer the impurity contracted by
the offence to others even before he is convicted of the act and degraded. If he
has had intercourse with an Untouchable or incestuous relations with an equal-
ranking woman and if he thereupon sleeps with his wife and/or gives bhat to her,
the children born hereafter will be degraded to “non-enslavable sudra”.”* We see
that the impurity contracted by sexual intercourse can be transferred either through
sexual intercourse or through bhat/water to others. This also applies vice versa: A
man who contracts impurity by accepting bhat/water can transfer his defilement

70 In consequence of hypergamous marriages, persons belonging to different castes can become
related to each other.

71 Cf. MA p. 530 § 12-13, p. 535 § 15-16, p- 541f. § 17-18, p. 546 § 16-17. On incest in the classical
sources of Indian law cf. Kane 1953: 103f.

72 Cf. p. 50.

73 Cf. pp. 158-161.

74 Extrapolated from MA p. 383 § 20-23, p. 384 § 21, p. 388f. § 31, p. 396f. § 59. “Non-enslavable
$udra” is probably identical with “Non-enslavable Alcohol-Drinker”.
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to his wife by having intercourse with her after his offence. He can thus cause her
being degraded to the same caste by which he, the husband, has been defiled.”

This example is noteworthy as it shows that impurities deriving from different
sources are, at least partly, convertible.

Sodomy

Sodomy, pasu karani, offers another proof for the convertibility of impurity. At the
same time it illustrates that the conception of the caste hierarchy of the MA em-
braces even Nature.

According to the MA”, a “Cord-Wearer” having committed sodomy with a
cow will be degraded to a “Non-enslavable Alcohol-Drinker”, and a “Non-
enslavable Alcohol-Drinker” to an “Enslavable Alcohol-Drinker”. The animal in-
volved must be assigned to an Untouchable; and only members of the impure
castes may thereafter drink her milk. In sum, the animal is degraded to the status
of an Untouchable, as it seems. Similar regulations are laid down with regard to
sodomy with sheep, goats and buffaloes. It may be noted that even in the case of
such a degradation, the “holy” cow is given some protection: The MA” stipulates
that the cow can be conveyed to any untouchable caste except the Sarki cobblers,
for the latter habitually eat beef (and make use of the skin).

75 See note 74 and MA p. 386f. § 28.
76 MA pp. 692-699. According to the Manu Sarnhita (1909: 409), it is a sin to ejaculate one’s semen

anywhere other than into the vulva of a woman.
77 MA p.692§4.
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TEMPORARY-PERSONAL IMPURITY

It has already been mentioned that the Hindu milieu knows two kinds of impu-
rity. One kind is collective and permanent, and as such closely connected with
one’s affiliation to a caste, caste group or caste category. The other kind of impu-
rity has been labelled temporary and personal since it is independent of caste
status (at least apparently). This kind of impurity results from certain actions and
events in the lives of individuals, such as birth, death, menstruation, etc, and it
can be redeemed by adequate rites immediately or at the end of a certain period.
As Mandelbaum' writes:

“Every person must go through a cycle of impairment and restoration both
regularly and sporadically. Bodily excretion imposes a daily cycle; other bio-
logical facts—of sex, of menstruation, of cutaneous growth, of birth, of death—
entail recurrent disability and require periodic restitution. When a person is
brushed by the death or birth of a close kinsman, the experience charges him
with ritual disability, which must be discharged by the appropriate ritual
acts. (...) There are various degrees of both pollution and purity. One’s normal
state is neither especially pure nor defiled (...), from this mild state [of impu-
rity] a person’s ritual condition can be changed in either direction.”

The question arises to what extent both kinds of impurity are interconnected.
Dumont and Mandelbaum? emphasise that there are certain situations in which a
Brahmin (having the least collective impurity) can be treated like an Untouchable.

1 Mandelbaum 1970, I: 186f.
2 Dumont 1966: 69-85; Mandelbaum 1970, I: 194.
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Dumont even goes so far as to state that temporary and permanent impurities are
of identical nature.

In the classical sources of Hindu law all bodily excretions are regarded as pol-
luting: faeces, urine, semen, blood, fat, marrow, nails (cuttings), mucus, sweat,
etc. As a rule, a bath is made obligatory after vomiting, defecation, menstruation,
urinating and sexual intercourse—and the same is prescribed if somebody has
been touched by an untouchable Candala.? In other contexts, too, the effect of
physical contact with members of impure castes is compared with the impurity of
a menstruating woman or with the impurity a person possesses while mourning
or after a birth has taken place in his family.*

The MA gives relatively few details on bodily excretions. We learn that who-
ever touches a menstruating “Cord-Wearer” woman, becomes pure (suddha) after
a bath and after changing his holy cord (janai pherera suddha huricha).® Or: whoever
takes his meal after defecation without performing the ablution prescribed, de-
files himself and all the persons who accept food from him.® The oral reception of
somebody’s semen, saliva, faeces, urine, menstruous blood is polluting and neces-
sitates a bath and an application for absolution.’

The MA dwells longest on the temporary impurity resulting from death and
birth. As already mentioned, the general term for this kind of impurity is jutho;
impurity caused by death is called asauc (a$auc) and that caused by birth sutak. The
subsequent rules given by the MA seem to apply primarily to the “Cord-Wearer”
castes; only passing reference is made to the lower-ranking caste groups. In spite
of this deficiency, the governing rules make plain to what extent status-specific
impurity and temporary-personal impurity are interrelated.

Both events, death and birth, make a certain category of persons liable to cer-
tain avoidances for a certain number of days. The compliance with these avoid-
ance rules is called sutak warnu (barnu) in the case of childbirth and asauc warnu in
the case of decease.®?

3 Kane 1953: 311-316.

4 Kane 1953: 268f.; Kane 1974: 169ff. Matters are similar in Kannada, South India. Under normal
circumstances not even a low caste person would accept water from a Havik Brahmin who is
temporarily polluted by the death of one of his relatives. The impurity of a menstruating
Havik woman is more polluting than the impurity of an Untouchable. The Havik say that after
the birth of a child the father is as impure as an Untouchable (Harper 1964: 158f., 168).

5 MA p. 438 § 50.—Changing one’s holy cord implies a re-initiation and hence re-admittance into
one’s caste, as the Manu Sarnhita (1909: 406) states.

6 MAp.416§6.

7 MA pp. 273-285.—As far as I can see, the MA nowhere states the necessity of an ablution after
sexual intercourse.

8 Daruu, lit. ‘to demarcate’, ‘to avoid’.
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Childbirth

From a “Cord-Wearer” woman in confinement one must not accept water for 20
days nor bhat for 30 days after the delivery. If the woman belongs to another,
inferior caste group, both water and biuit are acceptable after 20 days without risk
of defiling the receiver.” Furthermore, the mother must not be touched for ten
days after delivery. If this regulation is infringed because she, the mother, needs
medical treatment, the person touching her must perform an ablution and purify
himself with the “five products of the cow"” (paiicagawya).*

However, it is not only the mother who is put into a state of impurity. The
new-born child’s father, the father’s brother, classificatory brothers together with
their wives, sons and unmarried daughters are also polluted. For the father and
his agnates (related within seven generations) this state of impurity prevails for
ten days if the woman in confinement is of the same caste as theirs (jat milda). It
prevails only for three days if she is bt nacalnya (“bhat-unacceptable”) for the
father and his agnates, that is, if she is of a lower caste or has undergone a decline
in her feme’s status." A status disparity between the spouses may thus reduce the
number of days and, consequently, the degree of impurity.

The MA lays down that the woman in confinement is for two short periods
free from impurity. This is the case between the delivery and the severing of the
umbilical cord, on the one hand, and on the sixth day (chaiti) after the delivery, on
the other, when a certain ceremony is performed. The “lifting” of impurity is
obviously done to render obstetrics and the ritual intervention possible, both
implying physical contact with the mother."

Mourning

Impurity primarily emanates from the corpse. A case of death pollutes even those
relatives of the bereaved who have neither taken part in the funeral nor lived
together with the deceased under one roof.

Furthermore, the corpse is not only a source of impurity; it is itself highly
susceptible to impurity. Here lies a key to the interpretation of the rule, according
to which the deceased should, if at all possible, be cremated by his fellow caste
members. Only in case of need can the corpse of a “Cord-Wearer” be disposed of
by a lower caste person, provided that he is not a member of an impure caste
(“Water-Unacceptable”).” If the need arises even a Brahmin is allowed to per-
form the funeral ceremony of an Untouchable; afterwards he has to purify himself

9 MAPp.432§15.

10 MA p. 432 § 13. The purification is imposed at least on the “Cord-Wearer” castes. The five
products are the milk, sour milk, clarified butter, urine and dung of the cow.
11 MAp.432§14.

12 MA p.432§16.
13 MAp.437§21.p. 426§ 1.
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by a relatively simple ceremony." The MA adds that whoever acts out of sheer
piety, acquires a degree of merit equivalent to that gained by performing a great
sacrificial rite."®

The bereaved must abstain from specific dishes. Conspicuously, these tabooed
kinds of food are mostly identical with those normally associated with low caste
status, such as alcohol, fish, meat, millet pap (kodoko bhat) and black pulses (mdsko
dal).'e Allowed js the consumption of dishes which, according to the vegetarian
Brahmanical ideal, connote a higher status because they may under normal cir-
cumstances be partaken of by the highest castes: blidt (of rice), clarified butter,
milk, milk products, vegetables, etc.”

The impurity emanating directly or indirectly from the deceased himself be-
comes manifest by the fact that outsiders are not entitled to accept food and other
things which have been touched by those having lived with the deceased under
one roof. The impurity the relatives of the deceased are automatically affected
by, whether they have touched the corpse or not, can be transferred to persons
who do not belong to the group of the mourners.' Furthermore, death is obvi-
ously more polluting than childbirth because in the first case the prohibition of
acceptance is extended to all edible substances, including even spices, whereas in
the latter only bhit and water should not be accepted from the mother and her
relatives.”

Another important point is that the impurity of the bereaved decreases in the
course of time. For example: X has already spent three days of his ten days’ mourn-
ing period; now if Y, who does not belong to the mourners, accepts cooked food
(pak) from X on that third day, he will remain polluted for the same number of
days X still has to mourn, that is, for 10 minus 3 = 7 days.? If, at the end of the
mourning period the indispensable purification is performed, the impurity to be
overcome has actually been reduced to a certain degree.?!

The intensity of impurity differs individually. This can be inferred from the
number of days to be observed by different categories of the deceased person’s

14 MA p. 426§ 32.

15 The passage reads: dlurrma nimitta murda ...] polnya matti dinyaharulai thulo jagya [yajita] garyako
phal niilcha, that is, ‘whoever cremates [or] buries the corpse for the sake of religious merit, is
entitled to the fruits of a great sacrifice’, MA p. 435 § 32.—The piety is meritorious since the
deceased would become a ghost if not provided with the adequate funeral rites. In popular
belief, any defilement of the corpse by contact with a low-caste person, with an animal
regarded as impure, etc, has a negative effect on the posthumous fate, cf. Héfer and
Shrestha 1973.

16 Cf. pp. 201-202.

17 MA p. 440§ 61-62.

18 MA p. 439f. § 56-57.

19 Indetail: all sorts of cooked food (pak), salt, oil, clarified butter, honey, cane-sugar, treacle, meat,
fruits, herbs, medicines, wooden vessels, leaves (for leaf-cups?), clay, sour milk, milk, dried
skins, raw grain, metal, water (even if untouched), cloth, cattle (canupay), raw tobacco, tobacco
for the hookah (tamiklu), spices, MA p. 439f. § 56-57.

20 MA p. 439 §56.

21 Similarly in Dumont 1966: 70ff.
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relatives. The number of mourning days usually varies between 10-3-1-0, and this
is primarily determined by factors, such as a) degree of relationship, b) caste, c)
“personal status”, and d) time.”

a) Relationship: Here relations are decisive, such as the parent-children rela-
tion (full children versus adopted ones); the collateral distance between the agnates,
computed on the basis of the number of generations separating them from the
common ancestor in the patriline; or the fact whether the women among the mourn-
ers are consanguineal or affinal relatives.”

b) Caste status: Relevant are possible status disparities between the deceased
and his surviving relatives, particularly in the case of inter-caste marriages and
their issues.

c) “Personal status”: By this I mean the age of the deceased (child versus adult),
social rank (king versus commonalty), social standing (slaves versus freemen, as-
cetics versus laymen) and feme’s status in the case of a woman.

d) Time: The number of mourning days can be reduced in certain specific cases,
for instance, if the news of the relative’s death did not reach the bereaved soon
enough, or if during the mourning period a second relative happens to die.

As will be shown in the subsequent examples,* all the four factors (a-d) are
interdependent.

If a man of the caste group of the "Cord-Wearers” dies after being invested
with the holy cord, the following numbers of days are prescribed:

— 10 days for his blidi, that is for his agnates (and their wives) within seven gen-
erations;?

— 3 days for his bliai within 8 to 13 generations;

— 3 days, likewise, for those relatives who do not belong (by birth) or who no
longer belong (by exogamy) to the patrilineal group of the deceased, namely
his married daughter, married daughter’s daughter, married sister, married
sister’s son, his mother’s sister, mother’s brother and his parents-in-law;

— 1 day only for his bliai within a range of 14 to 21 generations.?

However, if the Dhidi are not informed of their relative’s death until ten days

22 Onthebasically analogous principles in India cf., i.a., Dumont 1966: 70ff.; Kane 1953: 267ff.; and
Harper 1964: 161ff. on the mourning customs of the Havik Brahmins in South India.

23 This is so because, at least among the “Cord-Wearers”, a married woman is considered to
belong to the patrilineal descent group of her husband. On kinship among Brahmins and
Chetri in general cf,, i.a., Doherty 1974; Bista 1972 a: 38-48; Fiirer-Haimendorf 1966. As Stone
(1977: 136f.) states, the unit of worship and mourning among the “Cord-Wearers” is the
lineage, kil, a subdivision of the agnatic group, thar.

24 Cf. MA pp. 433-440.

25 The MA calls these relatives dasalia bluti, dasalia < dasilia, ‘period of ten days’. The later edition of
the MA (2009, IV: 94f. § 11) prescribes 13 days of mourning for one’s father and mother. Among

the Chetri caste, the bliai (dajyubhii) related within three generations have to observe 13 days
(Bista 1972 a: 40f.).

26 MA p.433§19, 22, p. 440 § 60.
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after he has died, they have to observe fewer days, namely:

— 3 days (instead of 10): the bhai within 7 generations;

— 1 day (instead of 3): the bhai between the 8th and 13th generation;

— 0 days (instead of 1): the bhai from the 14th generation onwards; for them a
bath will be sufficient to get rid of the impurity.”

If the deceased was an ascetic (wanaprastha, sannyasi) or was just about to pass
his “years of spiritual apprenticeship” (wrahmacari), only his parents are obliged to
observe 10 mourning days, whereas his bhdi can purify themselves merely by tak-
ing a bath.?

If the deceased was an adoptive son, the mourning period to be observed is:

— 10 days by his parents, his foster parents and his foster parents’ bhdi if the
deceased Belonged to the same caste as his foster parents;

— 3 days only by his foster parents and their bhii if the deceased belonged to a
lower caste, from which the foster parents do not accept bhat.”

Another essential factor is the caste status and the feme’s status of the de-
ceased person’s mother. If she is lyditd (“concubine”), or if she belongs to a caste
ranking lower than her husband’s, the deceased child must be mourned

— 10 days by his/her mother, but only
— 3 days by his/her father.®

The impurity can also affect persons who have no kin ties to the deceased. In
these cases again the “personal status” is paramount. For example:

— Slaves have to observe 10 days of mourning in the case of their master’s or
mistress’ death, whereas servants and bondsmen only 3 days.”

— If one’s spiritual teacher, guru, or one’s guru’s wife (gurma) dies, one remains
polluted for 3 days. The reason is that one’s guru is regarded as a fictitious
relative.®

— The king's death pollutes all his subjects, namely the Brahmins for 3 days

27 MAp.433§19.

28 MA p. 435f§ 33.

29 MA p.434f.§28.

30 MA p. 434 § 26. The rule is plausible as the caste status of the issue is also determined by the
caste or feme’s status of the mother.

31 MA p. 435§ 30.

32 MA p. 433§ 22. The relations to the guru are also subject to the rules of incest, ¢f. MA p. 530§ 11,
p- 541§ 16, p. 546 § 15, mentioned only in reference to the two highest caste groups. Cf. also MA
p.-557§2;p. 55884, 5; p. 571 § 14.
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and members of other castes for 13 days.”

On the other hand, there are bereaved who do not become polluted even if
they are closely related to the deceased. The king, the ministers in office, who
have to carry on the government, as well as warriors on the battlefield are not
subject to any avoidance at the death of one of their relatives.>*—In other cases,
avoidance rules are partly suspended. Thus a Brahmin is free to go on performing
life cycle rites for his clients even if amidst his work one of his relatives dies.* If
physicians (waidya), slaves and washermen (dhowi) are polluted by a death in their
families, they are not prevented from carrying on their respective duties.* The
exceptions are noteworthy as the pursuit of the professional duties mentioned
also implies physical contact and/or the acceptance of food and medicine.

Concluding remarks

We see that, on the one hand, certain persons are automatically affected by birth
and death impurity, whether they touch the mother and the corpse respectively or
not, but on the other, that this impurity can be transferred from these persons to
others who are not automatically affected. This shows that the rules of mourning
cannot exclusively be interpreted as something to engender solidarity among the
kin group, as a functionalist would see it.

Temporary-personal impurity and permanent-collective impurity are not en-
tirely disconnected conceptions. We have seen that the caste status of the de-
ceased and/or the bereaved is one of the factors determining the duration of the
mourning period and thus the intensity of impurity. The relevance a woman’s
feme’s status may have, has also been commented on.

In other respects, too, we find a number of analogies and correspondences. Both
kinds of impurity can be transferred through water, specific kinds of food and
through physical contact. The list of foods tabooed for the mourners is of particular
interest because such interdictions of temporary validity are paralleled by those
which are permanently effective and concern the interrelations between castes.

As has been emphasised by Dumont and Mandelbaum,” a person who is in a

33 MAp.429§1

34 MA p. 437 § 43-45. With reference to the king and his ministers (nuantri) the MA reasons: des
deswarko kani ra aphna rajyako sthiti waridowast garu parnya hundle ..., that is, ‘because they have
to be active in the field of the relations to foreign countries and in governing their own
kingdom’ (MA p. 437 § 43). With regard to the classical Indian sources cf. Gonda 1966: 15f.—
According to the Manu Sambhita (1909: 198f.), no impurity exists for persons killed in battle, by
lightning and by execution; at the king’s death, only one day of impurity has to be observed by
his successor, due to his responsibility as ruler.

35 MA p. 437 § 46.

36 MA p.439 § 54. The same applies to childbirth.

37 Cf. p. 60f.
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state of personal impurity is put on a par with an Untouchable. This is endorsed
by the MA. What is more, judging from the MA, in some cases the mourner is
even more impure than the Untouchable. Thus it is laid down that one ought to
refuse any food offered by those among the bereaved who have been living un-
der one roof with the deceased. As we have seen, even certain kinds of food, such
as fruits and other raw food which may unhesitatingly be accepted from Un-
touchables, must not be accepted from a mourner.®

There is another rule which states that from a “Cord-Wearer” woman in con-
finement one may accept water 20 days after the delivery, whereas bhit may be
taken only after the 30th day. Its parallel is found among the acceptance rules
permanently effective between the castes, namely that it is more susceptible to
impurity than water, and that its acceptance is handled, therefore, more restric-
tively.”

In spite of the correspondences between them, temporary and permanent im-
purity seem to be inconvertible in that bhat acceptance from a mourner’s hand
does not entail the degradation of the receiver to the status of an Untouchable.
He is only put into a state of impurity for a number of days as if he himself
belonged to the mourners.

The fact that Brahmins must observe only three (instead of 13) days’ mourning
at the king's death can hardly be regarded as an indicator of their being more
resistant to impurity than other castes. Rather, this rule seems to express that it is
the Brahmin alone who ranks higher than even the king and his caste (Thakuri).
Seen apart from this instance of nationwide mourning, the MA does not mention
any direct correlation between caste status and the degree of personal impurity
which would indicate that, say, Brahmins were obliged to observe a longer or
shorter mourning period than the Untouchables.

In Jayasthiti Malla’s code,* drawn up more than 400 years prior to the MA, the
number of mourning days to be observed varies with the caste of the bereaved
without being correlated with the castes” individual position within the hierarchy.
From the classical sources of Indian law we know of examples of a progressive
correlation. The indications, however, diverge: at times the Brahmins, at times
the Untouchables have to observe the longest period of mourning. Yet, other
sources maintain that all var;in have to observe the same number of days.*

Finally, it should be recalled that in some cases the rules of personal impurity
do not become effective. The examples of the king, the ministers, the physician as
well as of the woman in confinement, who for two brief periods is not impure,

show that practical considerations may overrule the “autodynamics” of impurity
and its transfer.

38 Cf. p. 63.

39 Cf. p. 20ff.

40 Larnsal 2023: 45-50.

41 Kane 1953: 267ff.; Orenstein 1968: 117f.



VII

THE SUBSTANTIATION OF THE HIERARCHY

“Although an ‘interactional theory’ seems more satisfactory in
explaining details of this caste hierarchy, an ‘attributional
theory’ nevertheless seems to form the basic belief structure
within which these details are worked out.” (Harper 1964: 192).

Status and purity

As the preceding chapters have shown, the concept of purity plays a central part
in the MA. Obviously, the primary categories of the caste hierarchy are based on
the gradation “pure-impure” (or, more precisely, “purer-less pure”). The MA’s
terminology confirms that there is no caste which is irresponsive to purity and
which would thus be placed outside the gradation of pure-impure. After a patiya
absolution, for example, both a “Cord-Wearer” and an Untouchable are called
$uddha.! Moreover, the discussion of inter-caste relations has illustrated that an
Untouchable’s being suddha is always to be seen in relation to that of a “Cord-
Wearer”. That is to say, every caste is associated with a specific amount of purity/
impurity, as is proved, among other things, by the MA’s term cokho jat, ‘pure
caste(s)’, for the first three caste groups of the hierarchy.

~ To be more precise, the MA’s diction reveals that there are various, some-
times very subtle, degrees of impurity. The terms cokho, $uddha, bitulo, etc, how-
ever, are not used with reference to any possible way of possessing, gaining or
losing purity. Purity /impurity, on the one hand, and caste status, on the other,
are not always explicitly represented as correlates. It is the inter-caste relation-
ships which offer proof of the assertion that the various castes and possibly
their subdivisions possess different amounts of impurity. First of all, there is the
rule according to which someone who accepts Uit from a member of a lower-
ranking caste can expect to be degraded. Especially the degradation to the
offerer’s status suggests that the amount of purity the receiver possessed is

1 Cf., for example, MA p. 669 § 3.
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reduced to that of the offerer (“transferred impurity”).

There are other kinds of inter-caste contact, such as water acceptance or bodily
contact (touch), which represent a vehicle less susceptible to impurity and which
are not polluting within a particular range of differences in caste status. They do
not entail degradation, punishment or other consequences injurious to the higher-
ranking party involved.? But even in cases where the offender is not explicitly
degraded (expelled from his caste or from the bhat commensality), his degree of
purity obviously decreases. Imprisonment, execution and enslavement also imply
a sort of degradation, as will be shown later.® What is more: actions which are
actually perfectly legal can result in a loss of purity; suffice it to recall the decline
in the feme’s status with its consequences on caste status.

As we have seen in figs. 4 to 11, the gravity of the act (offence) does not only
depend on the act itself, but also on the status of the parties involved. The gravity
indicates the “status value” of each caste or caste group, from which the amount
of purity reduced by the act can be inferred.

It must, however, be stressed that the status-specific purity is not an exactly
quantifiable substance. The manifold correspondences between temporary and
permanent impurity or the partial convertibility of the pollutions of different ori-
gin only indicate an interdependence between status and purity—without being
subject to a quasi-physical law of conservation. Consequently, the term “trans-
ferred impurity”, as introduced by us, can be used only as an auxiliary concept.
From the legal viewpoint of the MA there is only “produced impurity”, produced
by the gravity of the offence alone which, in turn, is determined chiefly by guilt
and only in some instances by the “autodynamics” of impurity. On the one hand,
as we have seen, the MA clearly distinguishes between knowingly (janijani) and
unknowingly (blior) committed offences; pollution can simply be annulled by puri-
fication if it has been contracted by error, or pollution can be regarded as non-
existent in cases of emergency. On the other hand, we have dealt with a few cases
in which error or emergency do not suppress pollution, such as the consequences
of sexual intercourse for a woman.*

How does the legislator himself justify the hierarchy of castes and what is in
his view the substantiation for the status-specific gradation of purity?

Conspicuously, the hierarchical positions occupied by most of the higher castes
can be inferred only from their consecutive enumeration in several passages of
the MA. The castes of the intermediate caste groups (“Non-enslavable Alcohol-
Drinkers” and “Enslavable Alcohol-Drinkers”) are seldom mentioned individu-
ally; much less still are they enumerated in the order of their status position
within their caste group. For the impure castes of the category “Water-Unac-
ceptable”, however, the MA offers not only a clear-cut status allocation but also

2 Sexual intercourse poses more complex problems, since its consequences are not only deter-

mined by caste affiliation, but also by the degree of relationship (incest) and the parties’ sex
(incest, feme’s status). Cf. pp. 35ff.
3 pp-160,171.

4 Cf pp. 39-45 and 168ff.
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a substantiation of this allocation. It is worthwhile expanding on this passage.’

The hierarchy of the impure castes®

1. The lowest caste of all are the Cyame (Cyamhakhalak), since they accept the
jutho of all the other castes above them, from the high castes down to the Pore
(Podhya): upalla jatdekhi podhya takko jutho khanale sawai jatbhanda sanu cyanithakhalakko
jat.—As the Cyame are scavengers, the word jutho is obviously used in the exten-
sive sense of ‘filth’. Moreover, in past times they were renowned for collecting
and eating the food leftovers of other castes, and as we have seen, jutho primarily
stands for ‘leftover’ and ‘polluted food’.

2. The Pore (Podhya) (skinners and fishermen) rank higher than the Cyame,
since they decline to accept food (nakhanya hunale) from the latter.

3. The next higher caste are tie Badi (Wadi) (musicians and drum-makers)
because they do not accept food from the Cyame and Pore and because they live
on singing, dancing and begging by going from house to house (ghargharma gii
naci magi khanya hunale).

4. The next higher are the Gaine (Gainya) (minstrels, singers) because they do
not accept food from the Badi and because they live on singing, playing music and
begging (gai wajai magi khanya hunale).

5. The next higher are the Damai (tailors and musicians) because they do not
take food from the Gaine and because they refuse to accept bhit from the off-
spring of a marriage between a Damai man and a Gaine woman.—Here for the
first time the word Dliat is employed; hitherto only the verb khanu, ‘to eat’, figured
in the text.

6. The next higher are the Kadara, offspring of marriages between Kami and
Sarki because they do not accept food from the Damai.’

7. The Sarki (cobblers) and Kami (blacksmiths) rank above the Kadara because
they traditionally refuse to take Uit and water from the latter (bhat pani aghi
nakhai ayako hunale) and because the Sarki and Kami do not accept water (and bhat,
as it emerges from the context) from one another, whereas they mutually accept
roasted and fried food (bhutya polyako). The paragraph concludes in adding that
from now on Kami and Sarki do not need patiya (absolution) if they accept water
from a Kadara.

As we have already seen, the Kami and Sarki are of equal rank and represent
the highest castes among the untouchable impure castes. The text continues with
the enumeration of the touchable impure castes.

8. The next higher are the Kulu, whose occupation is to process leather (chaliko
ilam garnya), because they do not accept blit and water from the aforemen-

5 Cf. also Macdonald (1970) who gives a thoroughly commented translation of the same chapter
in the MA of BS 2012 (= 2009).

6 MA pp. 678-679, cf. also pp. 680-681.—The following is not a full translation.

7 In the text erroneously kivinya, instead of naklinya.
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tioned seven untouchable castes and do not intermarry with the latter.

9. The next higher are the Hindu Dhobi (Hindu Dhowi) (washermen) because
they do not accept food from the eight aforesaid castes and do not wash the
clothes of the seven untouchable castes and because they (are allowed to) enter
certain rooms in the houses of the higher castes, i.e., of their clients.®

10. The next higher are the Kusle because they do not take food from the
preceding nine castes, because (by profession) they clean the houses of the noble-
men (umraw) and the temples, and play music in various sanctuaries.

11. The next higher are the Kasai (Kasahi) (butchers and milk-vendors) because
they do not take water and bhat from the preceding castes and do not take bhat
from the Kusle either, and because all superior castes accept milk from them.’

The rest of the touchable impure castes, such as the Muslims, the Europeans
(Mleccha), Teli, etc, are not mentioned in this substantiation and will be dealt
with later."

So much on the passage dealing with the imipure castes. Three conclusions can
be drawn from it: Firstly, we see that not even the untouchable castes are outside
the gradation of collective purity/impurity. Secondly, the hierarchy is clearly re-
flected as a linear conception. Thirdly, for the legislator the hierarchical order
seems to result primarily from the de facto interrelations, as they have “come to
be” among the various castes and which are now codified as such.

The legislator’s reasoning is also revealing in the following example. Here
we are not faced with the codification of something already existing, but
with the allocation of status to a caste which hitherto had not been taken into
consideration.

The case of the Mecya

It is very likely that the subsequent paragraph was included in the MA!" after
the Mecya, a group in Morang (Terai),"? had petitioned for an assessment and
confirmation of their caste status. The MA states that from BS 1917 pus 7 (= 1860)
onwards the Mecya have been a pure caste of the category “Water-Acceptable”.
This is substantiated by an inventory of their customs hitherto practised on the

8 The text mentions waithak [baithak] matin samma, i. e., ‘up to the reception room’ which is usually
on the first floor of the Newar houses. Sarma (2019: 810) gives for matan: talama kotha nabareko
thaii, i.e., ‘a place on the upper floor, not divided into rooms’.

9 Does this mean that the Kasai do accept water from the Kusle?—In the text erroneously dand
(‘punishment’), instead of dudl, ‘milk’. MA p. 679 § 11.

10 Cf. pp. 129ff., 139ff.—The impure castes are given in the same order and with the same
substantiation in the later editions of the MA, cf. MA BS 2009, V: 105ff. and Macdonald 1970.

11 MA p.392§49.

12 The Mecya are probably identical with the Mech or Bodo, a group of tribal origin in the far
eastern part of the Terai, in Assam and in the northern part of Bihar, cf. Bista 1972 b: 38.

According to Shafer (1954: 12f., 23f.), the Sanskrit word for ‘barbarian’, mleccha, may derive
from mech.
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one hand, and of their relations to other castes, on the other:

a) The Mecya decline accepting water from the impure castes of the category
“Water-Unacceptable” (pani nacalnya achuti jit) and from the Muslims (who are
also an impure caste).

b) The Mecya partake of buffalo meat, pork and chicken, and it is for this
reason that they have hitherto been deemed a “Water-Unacceptable” caste and
that the Indians (moglaniyaharu) do not accept water offered by them. In Nepal,
however, the Newar, Magar and Gurung (Gura) also eat buffalo meat, pork and
chicken (respectively); the Lapcya (Lepcha) eat elephant meat and the Bhotya
(groups of Tibetan linguistic and cultural affiliation) eat beef—and from all these
castes water is acceptable.

¢) The sons and daughters of the Mecya work as slaves at the royal court and
in government offices (darwar).

d) The Mecya worship Siva and are a Shivaitic caste (siwmudrgi jat).

Considering these facts, the court council (Dlfiradari kausal) decrees the Mecya
to be a caste belonging to the “Water-Acceptable” castes. Should someone from
the Parbatiya castes (Nepali-speaking groups) or a Tharu (ethnic group in the
Terai) refuse to accept water from the Mecya, he will be fined.”

The full text reads as follows:

“... mecyd jatle bhaisi sugur kukhura. khanya hunale. moglaniyaharile pani
khada rahyanachan. ra. hamrd mulukma pani mecya jatko pani khada.
raltyanachan. aba i mecya jatko. pani calana [calna] sakacha [sakcha] ki sakdaina
bhani bharaddari kausal huda. hamra mulukma bhaisi sugur kukhura. gat hatiko
masu khanyd. newar magar gurii bhotya lapcyaka hatko pani. hamra mulukma
calyako cha i mecya jatko. ta aghi pani calyiko rahecha. inko chorachori kamara
kamari. bhai darwarsamma pani. aghi pugyaka rahyachan. inharitle. pani
nacalnya achuti jatka hatko ra musalman jatka hatko pani pani khada
rahyanachan. deutd siw manda rahyachan inhari. sivo margi. jat rahyachan
bhanya inka hatko pani calcha. bharimya bharadari. kausalle thaharauda. aja
dekhi mecya jatka hatko pani calyako cha. parwatya third jatma. jasle i mecya
jatko pani khadaina teslai 5 riipaiyad daritda garnu ...”

As the text mentions the Mecya being slaves, we can assume that they belong to
the lowest among the pure caste groups, the “Enslavable Alcohol-Drinkers”. Even
if the legislator avoids allocating the Mecya more precisely, that is, fixing their
status in relation to other individual castes, he proceeds from the de facto situa-
tion. One criterion is deduced from the fact from which castes water is accepted
or refused by the Mecya. Food habits, occupation and religious affiliation consti-
tute further criteria.

The first-mentioned criterion is a structural one, the other criteria are cultural
ones. How are the two types of criteria valued or, to be more precise, which one

13 Cf. pp. 110¢., 117f.
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is more decisive for status allocation? Let us take as an example the caste-specific
occupations.

Occupation and caste status

As we have seen in the paragraphs on the hierarchy of the impure castes, occupa-
tion is regarded as a sort of secondary criterion for status allocation. We have to
examine now to what extent occupations are interpretable as parameters of the
gradation of purity.

First of all, it is obvious that most of the trades pursued by the impure castes
are in some way associated with impurity. In the Cyame case scavenging is a clear
proof; begging implies the absorption of the impurity of others, especially in the
shape of leftovers;' leather-work also means contact with impurity (carcasses).

In Northwest India the untouchable Dom are divided into three groups: a) the
craftsmen rank the highest, followed by b) musicians whose women practise pros-
titution, and ¢) the lowest are those who have to deal with dead animals, such as
the cobblers and skinners.'> The MA, however, lacks such a clear-cut division and
does not exhibit a more exact correlation between occupation and caste status.
Both the Gaine and Badi sing. Do the Gaine rank higher than the Badi on account
of the mere fact that the latter also dance? Or, both the Sarki and the Kulu work
with leather. However, the Sarki are Untouchables, whereas the Kulu are not.

Can the high position of the Kasai be explained by the fact that their butcher’s
trade is, so to speak, rendered “purer” by their simultaneous association with
milk production and sale? If the Cyame are the lowest-ranking caste because they
absorb the impurity and filth of all the other castes, then it is more than surprising
that the Dhobi are not untouchable although they, as washermen, have likewise to
do with impurity. We encounter the same discrepancy with regard to metal-pro-
cessing castes. The Kami blacksmiths among the Parbatiya are untouchable,
whereas the Kou, the blacksmiths among the Newar, are not.!

The Kami also process gold and silver, and this is striking as gold and silver
are generally regarded as purer and/or more resistent to impurity than other
metals.”” Among the Newar, goldsmiths are exclusively recruited from the high
castes, chiefly the Sékya (or Bara) and also the Udas.! These facts suggest that the

type of metal to be processed by a caste is disconnected from the status position
of that caste.

14 Begging done by ascetics and other “holy men” does not seem to fall into that category. The
Manu Sarhhita (1909: 44, 387), for example, allows the Brahmins to beg money on condition
that it be spent for the performance of sacrifices.

15 Berreman 1963: 201, 213-215.

16 On the Kou cf. p. 113.

17 My own observation is also endorsed by Macdonald 1970: note 23. On the classification of
metals in ancient India cf. Kane 1953: 325.

18 Cf. Nepali 1965: 150; Héfer 1970: 187 and 1973: 5.



THE SUBSTANTIATION OF THE HIERARCHY 75

Even the classical sources of Hindu law disagree on which occupations are or
are not associated with untouchability. The only fact beyond question is that these
sources assigned almost all the occupations, which are nowadays predominantly
practised by Untouchables, to groups which they considered to be outside the
four varna.*—According to Kane's synopsis of the classical sources,* food should
be declined (by members of the three highest varna, obviously) if offered by the
following persons: goldsmith, blacksmith, oilpresser, bard (minstrel), singer, ac-
tor, physician, courtesan, bamboo-worker (basket-maker), hunter, one who lives
on killing animals, tailor, distiller of alcoholic liquor, washerman, leather-worker,
carpenter, potter and usurer. Likewise, food should not be accepted from a thief,
an impotent man, an enemy, a person with an incurable disease, a widow, a woman
without a son, a sonless man, a degraded man or a Siadra, etc.—As we have seen,
many of the occupations listed here are also practised in Nepal by Untouchables
or, at least, by members of the impure castes, with the exception of physicians,
carpenters, potters and hunters (there is no hunter caste in Nepal).! To the Pore,
classified as the second lowest caste, several of these criteria are applicable at the
same time. They are basket-makers, fishermen, skinners, and formerly they also
acted as executioners.?

Such discrepancies are sometimes also included in the ethnotheoretical reflec-
tion. In Mysore, f.e., the relatively low position of the washermen is indeed ex-
plained by the fact that “they make things clean”.? The MA, too, can in some cases
invite such speculations, but as a matter of fact it does not in every case indicate
occupation as a status criterion. It appears to place the primary significance on the
interrelations which a particular caste traditionally has to other castes; these indi-
vidual patterns of interrelation are, in turn, likely to “correct” the role the impu-
rity of the occupation would have, if considered in isolation, for the status alloca-
tion of a caste. This is clearly endorsed by another passage of the MA,* stating
that the pursuit of certain occupations is disconnected from caste affiliation. The
secondary importance of cultural criteria as a whole is also stressed by the discon-
tinuous distribution of food habits (buffalo meat versus pork, etc) and religious
affiliations (Hindu versus non-Hindu) of the various castes within the hierarchy
of the MA.% Finally, certain other cultural attributes, such as cord-wearing and
alcohol-drinking, constitute “pilot criteria” for the assignment of a caste to one of
the five caste groups.

19 Cf. Dumont 1966: 169-176; Kane 1974: 69ff., 171.

20 Kane 1974: 786f.

21 On the distribution of occupations in the hierarchy cf. pp. 7-9.

22 Cf. Nepali 1965: 177; on their role as executioners cf. Oldfield 1974, I: 239ff. and Hodgson 1880.
I1: 224.

23 Harper 1964: 192; cf. also Dumont 1966: 123, 172.

24 MA p.154f. §1, 7; cf. also below pp. 92f.

25 Cf. p. 120.
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Attribution and interaction

The interrelations as a status-determining factor not only embrace the acceptance
of bhat and water, but also the more general rules of intercourse with other castes.
Thus the position of the Dhobi is, among other things, justified by the fact that
they are permitted to enter the homes of their higher caste clients. Matters are
similar in the case of the Kusle as attendants in houses and temples, or the Mecya
as slaves working in the darbar.?

However, the distinction between structural and cultural criteria of status seems
to be only analytically possible, for the totality of the relations of a particular caste
to all other castes may be regarded as status-specific characteristics and thus as a
cultural criterion. In fact, all the rules a caste has to observe with reference to bhat
and water acceptance or inter-caste marriages, etc, belong to the body of caste-
specific customs (tradition), just as do food habits, occupation or religion. In other
words, a correlation between the gradation of purity and the hierarchy of status
positions can only be maintained if we include the structural criteria in the cul-
tural ones.

The text of the passages quoted above gives the impression that the legislator
merely sanctions a posteriori a historically developed multitude of inter-caste re-
lationships. For the authors of the MA it is not an abstract and static collective
amount of purity which conditions the status of each caste and thus the empirical
reality of the hierarchy. On the contrary: It is this empirical reality which condi-
tions the status-specific amount of purity, since the primary criterion of status is
the specific interrelation pattern by which caste X is individualised and put in
relation to all the other castes within the hierarchy.

The discussion of the caste system has so far been dominated by two theories:
Whereas the so-called attributional theory conceives the cultural attributes of the
castes as absolute status criteria, the interactional theory derives its relative status
criteria from the totality of inter-caste relations.

The preceding passages amply prove that the ethnotheoretical rationale of the
MA is rather interactional. They endorse Marriott’s thesis, according to which
“Pollution in an interactional hierarchy is not innate, but always social, always a
matter of giving and taking, of adding and subtracting. [...] The ritual services
which are significant for caste ranking remove pollution, bestow purity, or show
honour and deference”.?”” The hierarchy, as laid down in the MA, is interactional
in that the inter-caste relations are governed by the transferability of purity from
the higher to the lower castes, or by the transferability of impurity from the lower
to the higher castes. Here, however, we must differentiate:

26 A decree of BS 1981 (Sawal 1981) prescribes that members of the impure castes are, in principle,
forbidden to enter the national sanctuary Pasupatinath. However, if members of the castes
Cyame, Pore, Kami, Damai, Bhat, Kasai and Kusle are employed as workers there, they may
enter the temple precinct but not the steps leading to the sanctuary itself. On similar decrees
from the late Malla period cf. Burleigh 1976: 40.

27 Marriott 1959: 98.
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Marriott writes: “Whatever is given—semen, food, pay, etc—the act of giving
is degrading to the receiver, upgrading to the giver. The idiom of “pollution” pro-
vides one major way of establishing [...] caste rank, while rank itself is the out-
come of transactions in that [idiom] and certain other idioms.? Marriott further
states that, in reverse and in contradistinction to food and pay, the one who ren-
ders services as a craftsman, etc, always ranks lower than the receiver.”

In this exclusive formulation, Marriott’s interactional theory can hardly be ap-
plied to the MA’s conception of hierarchy. The purity deficit inherent in the female
and the gradation of the feme’s status connected with this deficit do not result
from the fact that it is the woman who receives the semen of the male. Even if this
were the case, the theory does not account for the reason why, for example, sexual
intercourse with an untouchable woman leads to the degradation of her status-
superior male partner. Or, what has physical contact (untouchability) to do with
Marriott’s “transactions”? Why is it defiling and forbidden to accept cooked rice,
whereas raw rice may be accepted even from an Untouchable? Admittedly, the
bulk of the MA is concerned with the question of which substances may be ac-
cepted from whom and which not. However, Marriott’s theory fails to give a
satisfactory answer to the question why these prohibitions are limited to very
specific substances.

Let us add that the aspect of services, as shown by Marriott, seems to be of
secondary importance for the MA’s substantiation of the hierarchy of the impure
castes. The same is true of the ethnographic context. With reference to a village in
Central Nepal, Stone mentions that her informants “explicitly refer to food trans-
ference as the principal means by which the caste hierarchy is operationalised,
and [...] much less emphasis is placed on service exchanges: as [...] caste-deter-
mined service relationships are fewer in village Nepal than in India and we do not
find an elaborate jajmani system there”.*

A more complete, although too much condensed, formulation of the interac-
tional theory is offered by Marriott and Inden in the latest edition of the
Encylopaedia Britannica.” In short, the status position of a caste within the hierar-
chy is the materialisation of the morality specific to this caste. The morality con-
sists of a behavioural code which lays down both intra-caste and inter-caste rela-
tions, and it is equated to a substance. This substance is in the corporative posses-
sion of the members of a caste, it is transmitted from generation to generation
through marriage, initiation rites, etc, and is defended against other castes. Ir-
regular relations within one’s own caste or with other castes impair this “coded
substance”. The authors continue:

“Each caste is involved through its existence and its means of subsistence in
transformations and exchanges of transformed natural substances. Of these

28 Marriott 1969: 1172.

29 Marriott 1968: 169f.

30 Stone 1977: 123; on jajmani cf. pp. 80ff.
31 Inden and Marriott 1974: 983-984.
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substances, a caste’s own bodily substances (e.g. hair, blood, semen, and
faeces) and food (which is seen as becoming transformed into human bodily
substance) are considered capable of creating, expressing or altering rela-
tionships of rank and solidarity between it and other castes. The substances
derived from each caste’s pursuit of its occupation are also major media,
along with services, of inter-caste exchange.”

In sum, the rationale of the hierarchy is a sort of intricate metabolism. The gap
which was manifest in the earlier attempts of the interactional theory® is closed
here in that the authors try to explain (unfortunately without exemplification)
why giving and receiving determine caste status at all. By introducing the notion
of coded substance, moreover, they tacitly envisage a sort of synthesis between
the attributional and the interactional models and come thus closer to what we
have been postulating as a caste-specific, collectively owned amount of purity.
Dumont® aims at the same synthesis, though with a different emphasis, in that he
wants to see interaction ‘encompassed’ (englobé) by attribution. In his view, hier-
archy is the attribution of a rank to each element by reference to the whole of the
hierarchy.

This orientation towards the whole is only fragmentary in the explicit reason-
ing the MA gives for the caste hierarchy, as is manifest, for example, in the para-
graphs on the Cyame and the Kasai where reference is made to all other castes.
It is, however, implicitly evident in all the rules of inter-caste relationships as
summarised in our diagrams showing the consequences of bliat acceptance and
sexual intercourse. The latter also illustrate the central role of the opposition pure-
impure which Dumont considers the very ideological basis of the hierarchy.®

To conclude this chapter we must raise the question why the MA fails to give a
similar substantiation for the hierarchic order of the pure castes. Only a hypo-
thetical answer is possible. The most salient reasons may be seen in the legislator’s
indifference and/or lack of information, as many of these castes were, at that
time, made up of ethnic groups in remote areas. The impure castes, on the con-
trary, were much easier to allocate. Their customs and interrelations were known
due to the fact that they, as service castes, maintained regular relations with the
higher castes and that many of them settled in the Kathmandu Valley. Their politi-
cal and economic dependence enabled the legislator to assign their status posi-
tions, so to speak, from above without the risk of possible errors or protests.

32 Marriott 1959 and 1968.

33 Dumont 1966: 120f.

34 Cf. p. 711

35 Dumont’s holistic approach and Marriott’s and Inden’s “metabolistic” interpretation represent
a departure from the rather deductive, socio-centric theory-building hitherto prevailing in
that they both attempt to make use of the ethnotheoretical conceptions of the Indians them-
selves. A particularly convincing analysis of such an ethnotheoretical conceptualisation in

South India is given by Barnett (1976), whose paper reached me too late to be discussed in
detail in this study.



VIII

THE DIMENSIONS OF THE HIERARCHY

Principal dichotomies

Fig. 12 is a schematised representation of the dimensions of the caste hierarchy of
the MA. In the section on the left, headed “etic”, the five caste groups are to be
seen; ¢ 1, ¢ 2, ¢ 3 symbolise a fictive number of individual castes within each caste
group. On the right, the “emic” dimensions are shown, as revealed by the nomen-
clature of the MA and the inter-caste relationships. The line running stepwise
across columns I-V marks the limits set by some of the cultural characteristics as
common denominators. The horizontal heavy lines in columns VI-IX correspond
to those limits beyond which specific contacts with other castes are polluting;
simple arrows show the direction of permitted bhat and water acceptance as well
as that of legal hypergamous sexual contacts; double-headed arrows symbolise
polluting contacts.

In columns I-IX the “etic” denotations are “emicly” decoded. Columns I-V show
the hierarchy as an intertwinement of distinctions or oppositions. The Brahmin,
for example, is at the same time cord-wearer, non-enslavable, water-acceptable
and non-untouchable and by these distinctive features he is set in contrast to
anybody who is non-Brahmin, alcohol-drinker, enslavable, water-unacceptable
and untouchable.!

Although this intertwinement is already implied in the names of the caste groups
(that is why the names sound somewhat clumsy in translation), it requires further
comment. In spite of the fact that most of the members of both impure caste groups

1 Cf. also Dumont (1966: 81, 94) who speaks of a “multiplicité de critéres” and a “série de
distinctions”.
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are also enslavable, only the third pure caste group is explicitly called “enslavable”
in the MA. The same is true of the denotation “alcohol-drinker” since, as a matter
of fact, most of the impure castes are also alcohol-drinkers. The restrictive usage
of these labels in the legal terminology is not only a matter of linguistic economy;
it may indeed be due to the fact that there are some exceptions. We know, for
example, that the Muslims, who belong to the impure and touchable castes, do not
partake of alcohol and that they occupy an exceptional position with regard to
bhat and water acceptance.?

In the literature on India there are frequent references to the demarcation line
between vegetarian and non-vegetarian castes. This dichotomy does not exist in
Nepal, and we have seen that even Brahmins eat the meat of certain animals.? As
to the caste hierarchy of the MA, the categorisation vegetarian/non-vegetarian
seems to be replaced by the dichotomy between cord-wearing and alcohol-drink-
ing castes. The question to what extent this replacement is connected with the
specific history of religions in Nepal would require a separate study ... Another
dichotomy, at least as important as the first one, is that between “Water-Accept-
able” and “Water-Unacceptable” castes.*

Besides the ones already listed in columns I-V (fig. 12), the MA often alludes to
some further principal dichotomies.

Proceeding from the kind of punishment to be inflicted on their members, the
MA classifies the castes into: a) hannya jat or katinya jat, i.e., those castes among
whom certain crimes are punishable by death,” and b) mudinya jat i.e., those for
whom the death penalty is replaced by shaving and subsequent degradation. Here
the dichotomy Brahmin/non-Brahmin is marked, and hannya jat are all castes ex-
cept the Brahmins (Upadhyaya and Jaisi), as it seems.®

Less frequently mentioned is the dichotomy achuti jat or pauni (puhuni) jat, on
the one hand, and wist (bist) jat, on the other. Here the distinction is between the
untouchable (achuti) service castes (puhuni) and the touchable receivers (bist) of
the latter’s manual services.” This dichotomy reminds us, even though not in de-
tail, of the jajmant relationship with which we are well familiar from India. The

2 Cf pp.139-141.

Cf. p. 17; on India cf. Mandelbaum 1970, I: 188ff., 193, 200f.

4 Inaregional hierarchy in Bengal, discussed by Dumont (1966: 109f.), the castes are divided into
two major clusters: those from which the Brahmins do, and those from which the Brahmins do
not, accept water.—In the MA, the demarcation line between “Water-Acceptable” and “Water-
Unacceptable” castes is emphasised by several additional regulations. Thus no member of the
“Water-Unacceptable” castes is allowed to give the tiki mark on the forehead of somebody
belonging to the “Water-Acceptable” category (MA p. 391 § 42-43). The interdiction obviously
results from the fact that tika-giving connotes blessing.

5 hannya < hinnu, ‘to strike’, “to kill’, and katnya < katnu, ‘to cut’, “to kill’.

6 mudinyd < mudinu/murinu, ‘to be shaved’. Shaving, as a concomitant of degradation, is also
mentioned with reference to the “Non-enslavable Alcohol-Drinkers” (MA p. 212 § 1), but
without replacing capital punishment. On the “unkillability” of certain ascetics cf. below p. 108.

7 Cf.,ia,MAp.412§18. pp. 692-693 § 4-6: pauni jat; and MA p. 484 § 7: upallo bist jat. On meaning
and etymology cf. Turner 1965: 200, 449; Bista 1972 a: 24f. and Héfer 1976: 350ff.

w



Fig. 12: The dimensions of the hierarchy (generalised)
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jajmant implies personal ties between a specialist (craftsman, ritual specialist) and
his “patron” (landowner, peasant); the ties between them are mostly hereditary
and ensure a continuous exchange of manual or ritual work for natural products.?

In India, the patron is called jajman and the specialist praja. Although these two
terms are also mentioned in the MA, jajman here only refers to the clients of the
ritual specialist, the Brahmin, whereas praja, lit. ‘subject’ (in the sense of being
under somebody’s rule), seems to be a synonym for masinya, that is, ‘enslavable’,
as manifest in the expression mudsinyd praja jat. It is not clear, however, whether
masinya praja means only the “Enslavable Alcohol-Drinkers” or whether it includes
all the enslavable castes down to the Untouchables.’

The limits of contact

In columns VI-IX of fig. 12, the transfer of impurity is set in relation to the whole
of the hierarchy.

In column VI, the bhit line describes the smallest named unit within the hierar-
chy, the caste, and sets it in contrast to all other castes. In fact, bhat is not accepted
from anyone whose caste ranks lower than one’s own.'? In column VII, the water
line implies more complexity. Firstly, the water line divides the castes into
two categories: “Water-Acceptable” and “Water-Unacceptable” (pani calnya and
pani nacalnya) castes. Secondly, the water line also separates the individual castes
from each other, as water acceptance is unilateral among the impure castes." We
see that it is only within the category of the impure castes that the limits of bhat
acceptance are identical with those of water acceptance, quite in contrast to the
pure castes.

In column VIII, the intercourse line has two functions. In the first place it sepa-
rates the “Water-Acceptable” from the “Water-Unacceptable” castes, but it also
separates, within the “Water-Unacceptable” category, the touchable castes from
the untouchable ones. In fact, sexual intercourse between the pure “Water-Accept-
able” and the impure “Water-Unacceptable” castes is as polluting as it is within the
category “Water-Unacceptable” when taking place between touchable and un-
touchable castes. It is, on the contrary, free from pollution a) within the category
“Water-Acceptable”, and b) within the caste group of the touchable “Water-Unac-
ceptable” castes. In the lower section of column VIII, the untouchable castes are
parted from each other by a single heavy line which indicates that apparently

8 Cf, i.a., Wiser 1936; Pocock 1962; Dumont 1966: 128-142.

9 MAp.545811, p. 546 § 14, p. 692 § 1: masinya prajd jat; whereas on p. 674 § 2 the masinya praja jit
ra pani nacalnyd jat are mentioned as if the impure castes did not belong to the praja jat.

10 The fact that bt acceptance can be declined even within one’s own caste is not taken into
account in column VI.

11 See p.22. There seem to be some exceptions, since the MA (p. 699 § 2-3) speaks of untouchable

castes who do not accept bluit but only water from another untouchable caste: pani calnya bhit
nacalnyda/namilnyd.
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many Untouchables regard sexual intercourse with women of lower untouchable
castes as polluting.'?

In column IX, the touch line skips the last but one caste group, the touchable
impure castes. That is to say, only the bodily contact between the pure castes, on
the one hand, and the Untouchables, on the other, is polluting. This is revealed at
least by a passage of the MA" which obliges only the members of the pure castes
to perform a purification after physical contact with an Untouchable.

Both columns VIII and IX need further comment. According to my own obser-
vation in Central Nepal, the untouchable castes are untouchable not only for the
higher, non-untouchable castes, but also for each other, in some cases at least. The
Kami (blacksmiths) and the Damai (tailors and musicians), for example, regard
bodily contact with each other as polluting. The same is true of sexual intercourse
between the Kami and Damai. A Kami does not allow a Damai to enter his house
and would never accept bhit or water from him. Thus it becomes evident that the
relations between the two untouchable castes reproduce the relations prevailing
between the untouchable and the non-untouchable castes.!* As the MA remains
silent on the question whether and to what extent bodily contact between differ-
ent untouchable castes is polluting, the heavy line across the untouchable section
of column IX refers only to ethnographic evidence.

If one imagines columns VI-IX projected over each other, the various demarca-
tion lines show a concentration towards the lower end of the hierarchy. In other
words, the castes of the impure category “Water-Unacceptable” are as isolated
from those of the pure category “Water-Acceptable” as they, the impure castes,
are from each other, especially with regard to bhat and water. This mutual demar-
cation of the impure castes contrasts notably to the rarefaction of the boundary
lines within the category of the pure castes who reciprocally (!) accept water from
each other, who may touch each other and have sexual intercourse with a status-
inferior woman without being polluted. The term “Water-Unacceptable” (pani
nacalnyd) can thus be interpreted in two ways. Presumably these castes are la-
belled “Water-Unacceptable” not only because the pure castes do not accept wa-
ter from them, but also because they, unlike the pure castes, only accept water
from each other unilaterally.

This concentration of boundaries towards the lower end of the hierarchy re-
veals two important aspects. Firstly, here again the principle of intertwinement
becomes manifest in that the dichotomy, which is significant for the entire hierar-
chy, is reproduced within the inferior caste groups. The impure castes demarcate
themselves from each other as strictly as the pure castes do from the impure castes
as a whole. Secondly, this concentration seems to be inherent in the very nature of
the hierarchic principle, since it is, in fact, connected with the gradation of collec-

12 Cf. fig. 7 case 24 and below. According to the MA of BS 2009, V, p. 29 § 4-5, the impure castes
are free to intermarry with other impure castes, provided that the rules of blvit and water
acceptance are observed.

13 MAp.679§12.

14 Cf. also Hofer 1976: 391f.
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tive purity. That is, the concentration of the pollution-boundaries may result from
the fact that collective impurity increases towards the lower end. The demarca-
tion of the lowest castes from each other is also an expression of the demarcation
from the highest amount of impurity (or lowest amount of purity) as represented
by the Cyame, the lowest caste in the hierarchy. The Cyame, indeed, absorb the
impurity of all the other castes and the “impurest impurity” a living being can
produce, namely faeces, garbage and leftovers of food.

Although Max Weber' has already emphasised that it was the inferior castes
who observed “the strictest caste exclusivity”, anthropology has for a long time
tacitly treated the Untouchables as a homogeneous block. The subhierarchy they
form has not been exhaustively analysed; in some recent works the existence of
this subhierarchy has at least been taken note of.'* It may be seen in connection
with this “exclusivity” that India’s Untouchables are either characterised by nu-
merous, though demographically very small, castes or by a conspicuously large
number of subcastes inside one and the same caste."”

It is the highest castes among whom one would expect a similar concentration
of boundaries, as it is they who have to defend the highest amount of purity in
order to maintain their status. Columns VI-IX in fig. 12 show, however, that this is
not the case. On the other hand, various paragraphs of the MA suggest that there
is still something like a “potentiation” of the purity rules, especially among the
“Cord-Wearers”, and this seems to be confirmed by a retrospective look at the
previous chapters. Evidence is primarily furnished by the gradation of fines, the
amount of which is a function of the caste statuses of the offender and/or the
victim. We have concluded from the regulations of the MA with regard to the
higher castes that purity is much more vulnerable and more easily lost than impu-
rity. To say, however, that the higher the amount of status-conditioning collective
purity the more fragile it is, is a contradiction. It can be explained away by dialec-
tically reversing the formulation: the less the collective impurity the more effec-
tive (i.e., more polluting) will be an additional impurity contracted from another
person or from an object or deed,—but again this formula is contradicted by the
concentration of pollution boundaries at the bottom of the hierarchy.

We have to content ourselves with the statement that the closer the castes are
to one of the ends of the hierarchy, the acuter is for them the problem of preserv-
ing purity. Those who have “the most” purity have to maintain the distance sepa-
rating them from the entire rest of the hierarchy; and those having “the least”

15 Weber 1972: 104.

16 Mandelbaum (1970, I: 298f.) quotes Gandhi: “the Untouchables have their own Untouchables”;
Béteille (1967: 98) emphasises that with regard to their interrelations among themselves the
inferior castes are much more strict than some high castes. Harper (1964: 191f.) explains the
strictness with which Untouchables adhere to purity rules by the fact that they are particularly
well acquainted with the Brahmins’ “orthopraxis”; their tendency to imitate the Brahmins is
part of their aim at emancipation and improving their status. Cf. also Berreman 1963: 232ff.

17 Mencher 1974: 471. The author explains this phenomenon as a system-immanent tendency to
disunite and desolidarise the underprivileged castes.
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purity have to maintain the distance to the lowest caste that the hierarchy knows
at all.

In contrast to the highest and lowest castes, purity and status considerations
seem to be less relevant in the middle of the hierarchy. The legislator refers to the
“Non-enslavable Alcohol-Drinkers” and the “Enslavable Alcohol-Drinkers” mostly
as caste groups; the individual castes belonging to them are only sporadically
mentioned and if so, then without any fixation of their respective status position.
As the previous chapters on inter-caste relations have shown, status disparities
among these castes are rather implicitly recognised and seem to be less relevant
for purity maintenance than is the case among the “Cord-Wearers” and the im-
pure castes. One may add that this indifference is paralleled, as it seems, by a
ubiquitous dissent in the evaluational rankings in the middle reaches of the caste
hierarchies in India.'

Notwithstanding the particular historical conditions which meant that the castes
in the middle of the hierarchy were hardly known at the time of the codification,"
it is obvious that here we have to do with a phenomenon inherent in the structure
of the caste hierarchy per se.”

What does the MA mean by jat?

Our statement, according to which the smallest named unit of the hierarchy, the
caste, is defined by the bhat line, requires some elaboration.

In one passage the MA? uses the expression jat bhat paunu, lit. ‘to obtain caste
and bhat’, that is, ‘to be re-admitted into the caste and bhit commensality’. This
does not mean, however, that jit and bhdt are necessarily congruent. As we have
seen, an Upadhyaya man is not obliged to accept bhat from his wife, even if she is
of the Upadhyaya caste.” Or, if a Rajput man marries a Jaisi woman and, vice
versa, a Jaisi man a Rajput woman, the wife will be integrated into the husband’s
caste (usai jatma mildidinu); the husband, however, will not be obliged to accept
bhat from her.?

The limits of bhat acceptance, as represented in fig. 12, are only ideal, for, at
least among the highest castes, the commensality boundary runs across a group
defined by the MA as one jat. The acceptance of biit can be permanently refused
between persons belonging to the same caste either a) because of the fact that the

18 See Barber 1968: 24f.

19 Cf. below pp. 117ff.

20 Of course, a “purely” sociological interpretation would assume that in any hierarchical struc-
ture, it is necessarily at the top and the bottom that rank envy and competition for power
manifest themselves most. This is, however, beyond our scope. On rank envy in group dy-
namics cf. also Hofstitter 1957: 127f.

21 MA p.3868§26.

22 See p. 41.

23 MA p. 656 § 9; also p. 655§ 3.
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offerer belongs to a lower status group (subdivision, “subcaste”) within one and
the same caste, or b) due to the offerer’s inferior feme’s status. The MA is careful
enough to distinguish between jat and commensality when it formulates, e.g., jat
milda bhat calyaka [manis], that is, ‘[a person] of the same jat, from whom bhat can
be accepted’.*

The problem of caste-internal status groups is not clarified by the MA, and it is
only from the context that we learn of their existence. One example are the Rajput.
On the one hand, the MA labels them rajput jat, ‘the caste of the Rajput’ on the
other hand, however, in various passages a distinction is made between a) aphu
milda rajput, ‘Ego’s equal Rajput [in status]’, and b) aphu bhanda kam rajput, ‘a Rajput
ranking lower than Ego’.®® Referred to are the two non-commensal status groups
of the Thakuri caste which have already been mentioned. At least in one instance,*
the MA seems to term such a status group jat also.

The difficulty lies in the polysemy of the term jat in the Nepali language; Turner”
gives for jat the meanings ‘sort’, ‘kind’, ‘tribe’, ‘nation” and ‘caste’. This is clearly
reflected in the MA, too, which speaks of the newdr jat in the sense of ‘the ethnic
group of the Newar’ (which includes several castes);?® of cakar jat, ‘the jat of slaves/
servants’; and even of wesya jat, ‘the jat of the whores’, alluding to the legal status
of both.”

To sum up, the MA seems to employ the word jat with four different meanings:

1. jat denotes taxonomically distinct groups with differing status positions
within the hierarchy. This becomes evident from names such as Upadhyaya, Rajput,
Kasai, Cyame, etc, as well as from the sequence in which such groups are enumer-
ated, and from their interrelations to other such groups. It is only with this mean-
ing that jat is rendered by ‘caste’” here. Let us stress once again that jat does not
necessarily correspond to a commensal unit, although both frequently coincide,
and even less to an endogamous unit. This is important to note as, according to
the common sense-definition, castes are basically endogamous and also commen-
sal with regard to specific, purity-relevant sorts of food. It is most likely the
Untouchables in the MA’s hierarchy who are in compliance with this common
sense-definition of caste, as the columns VI-IX in fig. 12 show.

2. jat can mean, according to the context, a caste-internal status group which is
not commensal with the other status group(s) of the same caste (jat as defined in 1).

3. In some cases, jat denotes an ethnically (culturally and linguistically) distinct
group which can embrace several castes (jat in the sense of 1).

4. Finally, jat is used in the sense of legal status in general.

24 MA p. 660§ 6.

25 MA p. 116 §9; p. 655 § 2. The spelling fluctuates between rajput and rajpiit.

26 MA p. 655§ 2; cf. also p. 653 § 1; and our fig. 7, case 7.

27 Turner 1965: 213.

28 Cf. below pp. 111-117 and MA p. 630f§ 5; pp. 644-652.

29 MA p. 574f. §2-3, 6-7. The expressions such as praja jat or mudinya jat mentioned above (p. 80f.)
also denote legal status, but here in direct connection with one’s caste membership.
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We can thus conclude that, except for 3, perhaps, the term jat always connotes
legal status which, in turn, is closely connected with one’s affiliation to a caste or
caste group.



IX

THE VARNA MODEL AND THE DIVISION
OF LABOUR IN THE MULUKI AIN

“... both the Gurungs and Magars [...] have been adopted as
Hindus. But [...] they have been denied the [holy] thread, and
constituted a doubtful order [...], not Vaishya nor Shudra, but a
something superior to both the latter—what I fancy it might
puzzle the Shastris to explain on Hindu principles.” (Hodgson
1971: 39).

The four varpa and the five caste groups

The MA paraphrases its hierarchy as often as not by the expression car warna
chattis jat, lit. ‘the four varna and the 36 castes’. The terms brahman (wrahman),
kstriya (ksatria), vaisya and $tdra ($udra, sudra) also occur frequently as if the Code
attempted to bring the four varna of the ancient Indian conception of society into
unison with its own five caste groups.

As is known, the four varna comprise a) the Brahniana who study the Veda and
perform sacrifices for the two varna below them; b) the Ksatriya, the varna of the
kings and warriors; c) the Vaisya who are peasants, merchants and craftsmen; and
d) the Sudra, the lowest varna, whose duty is to serve the three superior varna.
Brahmins, Ksatriya and Vaisya are “twice-born”, i.e., wearers of the holy cord,
whereas the Siidra are not. This classification lacks the impure and untouchable
groups which are outside the four varna.!

The aforementioned expression car warna chattis jat seems to be meant to de-
note the totality of the castes covered by the MA. The number 36 stands symboli-
cally for the multitude of individual castes and certainly lacks empirical evidence.
As a matter of fact, even the castes (within or outside the four varna) mentioned in
the classical Indian sources already amount to hundreds.? In the MA itself, ap-
proximately 70 names of different castes and groups can be found. Apart from the
possibility of 36 being the result of a multiplication of 4 (4 varna), one must raise

1 Cf,ia. Kane 1974: 19-179; Lingat 1973: 30ff.; Rocher 1975; Dumont 1966: 93-103. On four-class

systems in the Himalaya and Tibet cf. Allen 1973 and Macdonald 1971.
2 Cf. Kane 1974: 50-69.
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the question whether the usage of this number can be traced back to Indian prece-
dents. According to Mahapatra,® for example, in Orissa a total of 36 service castes
had traditionally been recognised.

It is certain that in Nepal the expression car warna chattis jat and the reference to
the varna in general are older than the MA. As to the Licchavi period, Wajracarya*
points at the occurrence of the names of the varna and the untouchable Candala in
the inscriptions. According to the material of the Bhasa Warh$awali, the car warna
chattis jat has already been used in the Code of Jayasthiti Malla, dating from the
late 14th century AD.® Later, it can be found in the laws of King Ram Sah® of
Gorkha from the 16th century, in the sermons of King Prithwi Narayan Sah’ and in
numerous other documents of the early 19th century.® However, neither in these
documents nor in the MA itself is the varna model consistently applied to the
multitude of the castes.

Thus in two passages, the MA gives: “wrahman rajput ksatri waisya Sudra ($tidra)” ?
whereas in another one we encounter the same enumeration, but there ksatriya is
written instead of ksatri.'®

Who is seen as belonging to the varna of brahman? Usually the MA calls brahman
(wrahman) the Upadhyaya Brahmins, the asal Jaisi, the Dew Bhaju (Dew Brahman)
of the Newar, as well as the various Brahmins of India and the Terai; whereas the
“lower Jaisi”, namely the Jumli Jaisi, the Dotiyal Jaisi and the tin liriga dekhiko Jaisi"!
are obviously excluded and are not mentioned as brdhman. It is important to note
that the privileges and tasks the classical authors assigned to the varna of the
Brahmins are not confirmed by the MA for all the castes it labels brahman. The
positions as spiritual teacher and priest invested with the “sacrament of initia-
tion” (mantra sunaunu, diksa dinu) are exclusively reserved for the Upadhyaya. The
Jaisi are forbidden to claim the Upadhyaya’s privileges and to act as priests on
behalf of any caste other than their own."

3 Mahapatrand.: 5.

Wajracarya 2030: 29. According to the author, in the Licchavi period the idiom “4 warna 18

[instead of 36] jat” probably prevailed.

Larnsal 2023: 37f., 45f.; cf. also below pp. 175-177.

MA (annex) p. 700.

Diwya Upade$ 2025: 28f.; here by mistake 36 warna and 4 jat.

Nepali 2020: 123ff.; Nepali 2022: 203; Bista 1972 a: 19.

MA p. 405 § 70, p. 573 § 6. The spelling of these names shows some degree of fluctuation

throughout the text of the MA: rajput/rajpiit; ksatriya/ksetriya/ksatrifksetri; waisya/waisya; sudra/

Sitdra/sudra.

10 MAp.629§2.

11 Cf. below p. 107. tin liriga dekhiko jaisi, lit. ‘the Jaisi of three or more penises’ = ? those Jaisi whose
mothers were previously married to three or more men (cf. p. 51).

12 On the Brahmins in general see MA p. 468 § 3, p. 653f. § 1, 3-4; on the Jaisi MA p. 537 § 1, p. 588
§5,p.602§1, p. 603 §3, p. 653f. § 2; on the Upadhyaya and their privileges MA p. 404f. § 69, p.
391§ 44, p. 392 § 45. The taboo on killing a Brahmin is applicable to all castes with the appella-
tion brahman, notwithstanding the privileged position of the Upadhyaya. It seems that
Upadhyaya Brahmins were also exempted from corvée in public works; this is suggested by a

'8
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We see that in the passages of the MA quoted above, five groups (instead
of four) are mentioned, and that there is a fluctuation between ksatri and
ksatriya. The word rajput usually stands for a separate caste, namely the Thakuri,
and ksatri is the traditional spelling for Chetri, likewise a separate caste, as we
have seen. Is the adding of rajput to the names of the four varna a sort of rhetoric
manipulation to make plain that not only the Chetri but also the Thakuri are
recognised as ksatriya? Or is the coalescence of rajput and ksatri(ya) to be regarded
as idiomatic?"

Bista' explicitly classifies the Thakuri and Chetri as one varna, namely ksatriya,
and also as one caste. The MA is in contrast with the latter statement and treats
both as two separate castes (jat) (cf. p. 9). Obviously, one of the reasons for the
legislator’s ‘inserting’ the Thakuri is to be sought in the aim to avoid any confu-
sion or dispute that the etymology Chetri < ksatri(ya) might have caused. On the
other hand, not even the Chetri caste’s allotment to the ksatriya varna was self-
evident, since in Western Nepal, in the region of Jumla and along the upper course
of the river Seti, there is a group with the name of matwali Chetri. In contradistinc-
tion to the Chetri proper, the matwali Chetri do not wear the holy cord and as
their specification matwali indicates, they partake of alcohol.”” We do not know
since when they have called themselves Chetri, and to my knowledge the MA
does not mention them. From the fact, however, that the legislator conspicuously
labels the Chetri proper tigadhari (whereas the Brahmins or the Rajput do not
have this adjective when mentioned as individual castes), it may be concluded
that there was a need to clearly distinguish between two kinds of Chetri. Of
particular interest is a passage in the MA,'* decreeing that from now on the Khas
who wear the holy cord, are called Chetri and are allowed to add this caste name
to their names in official documents.

The question as to which castes are classified as vaisya in the MA remains unan-
swered. Do those lower-ranking “Cord-Wearers” belong to this varna whom the
MA does not recognise as brahman and ksatri(ya), such as the “lower Jaisi’”or the
ascetics? The denotation vaisya would presumably not even apply to those Newar
castes who live on business and/or trade; although some of them wear the holy

document (rukka) dating from Bhimsen Thapa’s time: jidara gart upadhya brahman bahik dunifia
caraiwarpa chattisai jatle [...], cf. Sahkalin Aitihasik Citthipatra Sarhgraha 2023: 92. The MA is
silent on this, as far as I can see.—On the Brahmins in ancient India cf. also Kane 1974: 138-153;
Lingat 1973: 40, 218f.

13 According to Wajracarya (2030: 29), in the inscriptions of the Licchavi period the second variia
figures as rajaputra-ksatriyn. After all, the ksatriya are the varna of the kings (rjd) and warriors.

14 Bista 1972 a: 16, 26-30.

15 Fiirer-Haimendorf 1971: 19ff.; Sharma 1971; Jest 1974: 250.

16 aba upranta tagadhari khas jat bhanyd [bhannya] ilakap [=?] waksT yo kagajpatra haritma lekhnu parda
pailhe naw lekhi unko thar lekhnu waha pachi ksatri bhanya ilakap lekhni, MA p. 393 § 50. That is, in
writing one’s full name the first name and the name of one’s thar (group of clans) should be
followed by the caste name ksatri. (Cf. also p- 154). Bista (1972 a: 16) is of the opinion that in

the early 19th century the appellation ksatri was monopolised by the Thakuri, the Rajput of
the MA.
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cord (as it behoves the vai$ya), the MA does not deem them “genuine Cord-Wear-
ers” because they partake of alcohol.” According to Baburam Acarya,” in Nepal
there were vaiSya in the times subsequent to the conquest of the Kathmandu Val-
ley; the Magar also wanted to consider themselves vaiSya, but the Brahmins put
them in the ranks of the $iidra.

By sidra (Sudra, sudra) the MA means those castes in the middle of the hierarchy
who do not wear the holy cord and who therefore cannot be classified as vaisya,
although they mainly live on farming. In a number of passages the MA makes
mention of the matwali $udra, namasinyd $udra and the pani calnya $udra. This shows
that the “Non-enslavable Alcohol-Drinkers” are assigned to the sidra varna.” The
caste group of the “Enslavable Alcohol-Drinkers” is also likely to belong to the
éudra, for in one passage® a distinction is made between namasinya $udra (non-
enslavable) and mdsinya $udra (enslavable).

Consequently, the impure castes (“Water-Unacceptable”) are not considered
$udra, although they embrace a number of service and craftsmen’s castes. Obvi-
ously they are implied in the “36 jat”, a metonymical figure for the multitude of
individual castes both within and outside the four varna®.

From what has hitherto been discussed the following tentative assignment
scheme can be deduced:

varna: caste or caste group in the MA:

Brahmana Upadhyaya Brahmin

Ksatriya Rajput, Chetri

VaiSya ?

$adra { “Non-enslavable Alcohol-Drinker”
“Enslavable Alcohol-Drinker”

_ impure castes

Thus the car warna chattis jat turns out to be a euphemistic metonymy, by which,
on the one hand, the totality of the hierarchy (including the impure castes) is
designated and, on the other, the claim of orthodoxy of the MA is emphasised.

17 Cf. below pp. 111-117. In present-day India, vaisya is rather used in the sense of ‘merchant’,
‘merchant caste’ (cf. Dumont 1966: 93).

18 Acarya 2022: 129f.

19 MAp.115§9,p. 212§1,p.281§4,p. 405§ 70, p. 412§17,p. 532f.§ 3,7, i.a.

20 MA p. 600 § 16. The denotation madsinya sudra seems to be identical in meaning with masinya
praja, cf. p. 82.

21 lItis a positive fact that many attributes of the siidra of the classical sources anticipate untouch-
ability. Moreover, there are certain indications of the probability that some of the present-day
Untouchables stem from a section of the siidra. According to Kane (1974: 121f.), ancient
Indian works often divided the $fidra into two groups, namely the anirvasita, craftsmen, and
the nirvisita, such as the Candala, who clearly exhibit the attributes of untouchability. This
bipartition seems to be closely paralleled by the distinction between “clean $idra” and
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This claim amounts to a more or less rhetorical reference to the classical authority
of the dharmadastra literature, for the varna concept as a whole remains without
specific substance for the five caste groups of Nepal.

Let us add that in ancient India, too, the four varna seem to have had a rather
normative or orientative function. Lingat, for instance, holds that the four varna
should be understood as a theory or model of the social reality of those times.”? At
least it is a positive fact that even the classical authors had to harmonise empirical
reality with the four varna by claiming that the numerous individual castes of their
times have originated from intermarriages between members of different varna.?
Present-day perception of society in India also reverts to the model by identifying
certain clusters of castes (jiti) with certain varna, in spite of the incongruities such
operations necessarily involve.*

The division of labour

Here the discrepancy between the varna model and the hierarchy of the MA again
becomes visible. Apart from the legally sanctioned and privileged function of the
Brahmins as spiritual teachers and priests, the MA, unlike the preceptors of the
varna system, does not make the pursuit of a handicraft, trade or agriculture de-
pendent on one’s caste affiliation. Thus the MA explicitly states:?

“ilam bhanyako jat jatko chaina. car warna chattisai jat sawaile. pain halnu
jutta kapada syuna khani kharima sun dhuna awalma ago launu kumbhalko
kam garna madalhariima khari lagaunu gairha sawai kaniko ilam garna wec
wikhan gari jiwika garna humcha. jat jadaina ...”

That is: “Occupation (ilam) is not governed by caste [membership]. [The members
of] all four varna and 36 jat are allowed to sharpen tools [the smith’s trade], to sew
shoes and clothes, to work in mines, to wash gold, to fire brick-kilns (awal), to
pursue the potter’s (kumhal) trade, to prepare leather for the madal drums and to
pursue all other works as an occupation, to work in commerce (bec-bikhan), thus
earning their living; nobody is deprived of his caste status.”

“unclean Siidra” in present-day India; a twice-born is allowed to accept water only from a
“clean siidra” (cf. Mandelbaum 1970, 1:26). Although the MA neither employs similar terms nor
a similar dichotomy, the parallels are outstanding, and one is tempted to compare the two
caste groups of “Alcohol-Drinkers” to those “clean §iidra”, on the one hand, and the impure
touchable castes to the “unclean siidra” on the other.

22 Lingat 1973: 29f.; whereas for Kane (1974: 47f.), the varna hierarchy corresponds to the social
reality.

23 Cf. Kane 1974: 50-69; Kane (1962: 1632) writes: “Sometimes jati and varna are differentiated in
the Smrtis [...] but from ancient times the word jati is confounded with the word varna”.

24 Cf. Mandelbaum 1970, I: 22-27, 213ff. and Srinivas 1966: 2-10.

25 MA p. 155§ 7. In MA p. 154 § 1 we read that anyone who has undergone the appropriate
training is allowed to work as a goldsmith and silversmith.
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This passage is all the more remarkable as here some occupations are enumer-
ated which are pursued by impure castes, such as leather-work (Sarki, Kulu), tai-
loring (Damai) and the trade of the blacksmith (Kami). Still more surprising is the
paragraph” decreeing that the Rajput and the Newar of the Kathmandu Valley (tin
saharka newdr) and even the Brahmins (both Upadhyaya and Jaisi) are allowed to
plough! In reality, however, even nowadays the Newar of the Valley and most of
the Brahmin peasants in the hills do not plough.?

This “liberality” is in fundamental contrast to the attributionistic view, accord-
ing to which the gradation of caste-specific purity is connected with a specific
division of labour. It is in particular contrast to the varna model, where status is a
direct function of the “mode of life” (jivikd). According to Manu, a Brahmin may
plough only in case of emergency and, what is more, if he does so he will tempo-
rarily become a VaiS§ya. Even a Ksatriya is advised to avoid agricultural activi-
ties.”® As we have seen, the MA is more liberal in as much as it explicitly states that
some professions (occupations) are not susceptible to impurity and that accord-
ingly a physician, carpenter, washerman, etc, may go on pursuing his work even if
he is impure due to a death or childbirth in his family.”

However, the liberality with reference to the choice of profession and occupa-
tion is limited by some other regulations of the MA. Thus it is laid down that
orphans having no near relatives and no property have to undergo a vocational
training and education corresponding to their caste affiliation. As far as can be
concluded from the context, such orphans of the jat (varna) of “wrahman, ksatriya,
waisya” should receive a basic education in writing and reading (leklipadh); sudra
children, however, have to be trained in manual work in public institutions.®

26 MA p. 154 §5.

27 In my observation in Central Nepal, not all Brahmins stick to the taboo on ploughing. Stone
(1977:110) reports the contrary from an adjacent area in the Trisuli Valley: Brahmins generally
refrain from ploughing. On the absence of plough among the Newar cf. Nepali 1965: 42-44.

28 Rocher 1975: 148; cf. also Kane 1974: 124ff. For Dumont (1966: 127) agriculture is, with regard
to the post-classical caste system in India, a ritually neutral occupation. As the Pali texts clearly
testify, Brahmin cultivators were not uncommon in the Buddha’s time (Fick 1897: 156ff.).

29 MA p. 437 § 46. Cf. also above p. 66.

30 MAp.155f.§11.



X

CASTE AND SOCIAL ESTATE: SLAVES AND ASCETICS

Are there any other status dimensions in the society of the MA besides the castes?
And if so, to what extent are they related to the castes or to what extent do they
represent, so to speak, casteless realms? Is there any other hierarchy than that of
the castes?

It is obvious that the MA, as a legal code, does not provide much information
on the existence of classes of the Nepalese society of that time,—at least if one
defines ‘class’ in the Marxian or Weberian sense.! Things seem to be different with
what I would call estates (états), that is, groups vested with specific statutory
privileges or disabilities and in which membership is not necessarily determined
by birth and/or by the observance of rules meant for maintaining a certain “stan-
dard of purity” as in the case of castes. The term ‘estate’ is used here in the sense
of the états (nobility, clergy, commons) in prerevolutionary France, though not as
a notion merely of constitutional law.

Leach and Dumont rightly oppose Max Weber, who saw in caste only an ex-
treme form of the closed estate (geschlossener Stand).? Weber conceded a mere ad-
ditive function to the Hindu ideology with its purity concept, believing that es-
tates ““proper” (Stinde im vollen Sinn) were only the castes of the Muslims who,
unlike the Hindus, had no commensality taboos among themselves.? Recently,
Rothermund has distinguished between castes, classes and estates. For him caste
is a concept of cultural order, class (landowners, landless labourers, etc) a concept

1 ie, as an only objectivistically definable group characterised by the degree of access to eco-
nomic power.

2 Cf. Leach 1962: 4-6, Dumont 1966: 305-323 and Weber 1972: 41-49.

3 Weber 1972:132. On the Weberian interpretation of Stand and class cf. also the useful summary
given by Bendix 1962: 85-87.
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of social stratification, and estate (feudal lords, peasants, etc) a concept of social
order. As to the latter, it is the Weberian Stand the author has in mind rather than
estate as a group with distinct legal status.* Kantowsky points to three status
dimensions that exist besides the caste, namely that of property, occupation and
education.’ Béteille distinguishes between hierarchical status (caste) and politico-
economical status®.

Abstracting from the specifically Indian ideology and employing mere struc-
tural criteria, the varna are estates as well as classes. The affiliation to a varna is
hereditary, yet it is in principle determined by the individual’s occupation (cf. p.
88). Thus the material privileges of the higher varna are guaranteed: The Brahmins
are exempt from tax-paying and are by writ entitled to receive donations from
their clients; moreover, they are also allowed to be active in certain sectors of
commercial life. The Sadra, by contrast, have to serve the three higher varna in the
fields of agriculture, handicraft and entertainment. Manu even enjoins the Stadra
not to accumulate riches.”

The MA knows no term adequate to our ‘estate’ (or even ‘class™®), and its mate-
rial certainly does not suffice to render estates clearly discernible. I rather doubt
that there was ever any systematic categorisation of such social orders in Nepal.
Even in our day, the usual mentioning of “military and civil persons, officials,
merchants, ascetics and members of the panchayat councils” in royal addresses is
a rhetorical figure rather than the enumeration of legally sanctioned estates.

There seem to be about five groups in the MA, which deserve to be discussed:
a) bharadar, roughly ‘high nobility’; b) assignees of revenue and certain office-
holders; c¢) duniyi (dufiid), i.e., ‘commoners’; d) cikar, i.e., ‘the serviceables’, in-
cluding the slaves (kamara); and e) the ascetics (sannyasi, wanaprastha). The group
whose legal status is described in the most detailed manner are the slaves, fol-
lowed by the ascetics.

To the bharadar belonged the royal collaterals (cautariya) of the Sah clan of the
Thakuri caste and, after the Rana take-over, the closer relatives of the Rana prime
minister.” As the list of the signers in the preamble to the MA suggests,'' the
bharadar were members by birth of the highest legislative and judicial body, the

Rothermund 1976: 395ff.

Kantowsky 1970.

Béteille 1974: 290ff.; also Berreman 1963: 210f. and Berreman 1971: 19ff.; Gardner 1968.

Cf. Kane 1974: 138-153.

Even in modern usage the word barg is employed with different meanings, sometimes as a

euphemism for ‘caste’, sometimes in the sense of ‘social stratum’, and most often in connection

with the so-called Class Organisations (bargiya sarigathan) of the present political system: the

Workers’, Youth’s, Women's, Peasants’, ex-Servicemen’s and Graduates’ Organisations. On

the Class Organisations cf. Kaphley 1967: 226ff.; Anonymus 1970: 42ff.; Joshi and Rose 1966:

406ff., and Gaige 1975: 137.

9 jangi, nijmmnati, karmacari, sthu-mahdjan, sadhu-mahant, pasicaharu.

10 Cf., i.a.,, Hodgson 1880, II: 213, 224; Edwards 1975: 100-104; and the glosses given in Turner
(1965: 475) and Sarma (2019: 787). '

11 Cf. above p. 5. Similarly Lévi 1905, I: 289.
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bharadari kausal; another section of the members was recruited from among the
civil servants, whose appointment was revocable.

The MA does not contain statutory regulations with regard to what we would
call aristocracy. We know that the political elite of Nepal was recruited from the
high castes, the Thakuri, Brahmins and Chetri. Their configuration, however, un-
derwent constant changes. This was partly caused by the well-known historical
events, but also by lack of constitutional continuity. Moreover, investments with
real estate (and other rights of ownership) could practically be rescinded at any
time.’2 Since there was no institutional framework for safeguarding its material
basis, a social estate comparable to Europe’s hereditary nobility could not emerge.

There is nothing corresponding to our clergy. Only few Brahmins were em-
ployed at court as performers of the state cult or as advisers to the bharadari kausal.
If we are entitled at all to speak of a ‘priestly estate’, this is, then, co-extensive
with the caste of the Upadhyaya Brahmins.

The ascetics are renouncers originating from the “Cord-Wearer” castes and
their descendants, as well as members of diverse sects who are ranked as sepa-
rate castes within the caste group of the “Cord-Wearers”.

There seem to be two intermediate ranks between the bharadar and the duniya.
These are the privileged assignees of revenue, on the one hand, and certain agents,
on the other. The former are mostly holders of landownership rights (birtd, etc),
the latter the agents of these right-holders or of the State, such as the village
headmen and revenue-collectors (mukhiya, jimmawal, talsing, etc). The duniyd are
all those whom one could consider tenants either of the State or of the assignees
of revenue. More precisely, the duniyd seem to consist mainly of share-holders or
cultivators (mohi, raiti, kuriya) with certain occupancy rights a) on land directly
owned by the State (raikar tenure); b) on land assigned to a privileged person or
institution (birta, guthi, jagir, etc, tenures); and c) on land owned by the commu-
nity (kipat tenure).”® As we shall see later, the form of tenancy is decisive for one’s
legal status in that the assignees and the state agents also exercise judiciary power
over their tenants.

As the context suggests, the word duniyd, on the one hand, and praja
(‘subject’) or rayat/raiti (‘subject’, ‘tenant’), on the other, are used in the MA as

12 Cf. Regmi 1975: 103-106; Edwards 1975: 100-104; Kumar 1967: 15-61.—Medium-ranking civil
servants predominantly came from the Brahmin, Thakuri and Chetri castes, but higher Newar
castes were also represented among them. From the viewpoint of their recruitment, the
lowest ranks of the elite were probably the most stable, since they were held by local dignitar-
ies, such as the village headmen, revenue-collectors and the like, whose office was, once
sanctioned by the State, mostly transmitted from father to son.

13 Roughly compared to the Indian forms of tenure, kipat corresponds to the mahalvari, ratkar to
the ryotwari and birtd to the zamindari systems. For a summary of the different forms of land
tenure in traditional Nepal cf. Regmi 1976: 16-21. It is Regmi’s great merit to have shown that
“in Nepal land has traditionally been considered to be the property of the state”, and that the

various forms of revenue-assignment represented a “relinquishment of its ownership rights
by the state” (Regmi 1976: 16ff.).
14 Cf. p. 179f.
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alternatives.’” Consequently, the group of the masinya praja, the “enslavable sub-
jects”, as discussed above, seem to be a lower subdivision of the duniyd, namely
those “freemen” who can be reduced to slavery. The upper subdivision would
thus be identical to the namasinya $udra, the “non-enslavable sudra”.'® The particu-
lar position of the “enslavable subjects”, i.e., the caste group of the “Enslavable
Alcohol-Drinkers”, is also revealed by the following regulation of the MA: Should
a “Cord-Wearer” or a “Non-enslavable Alcohol-Drinker” die without legal heirs,
his property devolves to the state; if, however, the deceased is an “Enslavable
Alcohol-Drinker”, the property will be conveyed to the owner (dhani) of that land
(guthi, birtd, maphi jaggd), on which he had been working as a tenant (raiti, kuriya)."”
As we see, the peasantry is not represented as a single body.

Probably the free members of the impure castes are also considered as belong-
ing to the duniyd, even though I do not find any clear indication of this."®

The next estate, the “serviceables”, cakar, are divided into a) free servants who
work for payment (darmahadar) or for other gratification (nokar); b) bond-servants
(bidha or wadha in the MA's spelling); and c) slaves (kamara). The partial overlap-
ping of their legal statuses is proved by the MA prescribing that servants, bond-
servants and slaves be equally punished if they have struck their masters."

The following tentative diagram shows the possible co-extensions between
estate and caste:

bharadar Thakuri, Chetri

“assignees” mainly “Cord-Wearers”, also “Non-enslavable Alcohol-
Drinkers”

duniyd virtually all castes (?)

cakar mainly “Enslavable Alcohol-Drinkers” and impure castes

ascetics mainly “Cord-Wearers”

Slaves and bond-servants

With regard to the history of slavery in Nepal, suffice it to give a summary of the
main points. Sen and Regmi® emphasise that during the 19th century there was a

15 Cf.MA p.33§55,p.47§3, p. 52f.§ 3, pp. 80-83, p. 270 § 16-19; also Sarma 2019: 515 (duniyidar).
On the meaning of mohi and riyat (ryot) see also Regmi 1976: 170ff.

16 Cf.p.91;and MA p.545f.§11,14, p. 674§2, p. 692§ 1.

17 MA p. 145 § 32.—guthi is an unalienable and tax-free bequest of land to religious or charitable
institutions. birtd is the bestowing of ownership rights on an individual; the rights mostly
referred to land, in some cases, however, only to the benefit of income (yield, rent, taxes, etc).
During the Rana time, birtd rights were preferably conferred as a hereditary privilege. Cf.
Regmi 1964, II: 1ff., 28ff., 42ff.; Regmi 1976: 22ff., 46ff.; mdaphi, lit. ‘exempt’ (from taxes).

18 Cf., for example, MA p. 270 § 19.

19 MA p.270§ 16.

20 Sen 1973: 161ff.; Regmi 1971: 101ff., 196ff. On a somewhat different system, which the author
calls quasi-slavery, in Malnad in South India cf. Harper 1968.
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great demand for slaves in Nepal, and that this was due to the pressing need for
cheap manpower in the wake of the wars with the British and with Tibet. The
great majority of slaves was, without any doubt, recruited from the ethnic groups,
such as the Bhotya, Awaliya and the Kirati. In fact, these members of the caste
group “Enslavable Alcohol-Drinker” were the praja, the dependent peasants of
the higher castes. A large number of impure caste members must also have been
represented among the slaves.”! In some areas slavery must have had downright
disastrous effects. There is no other explanation of the fact that, as early as in BS
1865 (= 1808, i.e., 46 years prior to the MA), a document prohibits the Bhotya from
selling their own daughters.? In BS 1893 (= 1836) the same interdiction was
enounced vis-a-vis the Magar of Piuthan.? In AD 1861 the Limbu (Kirati), who
had still been classified by the MA as an enslavable caste, were emancipated from
their enslavability in recognition of their services in the war against Tibet.* The
British Resident in Nepal reported in 1877 that enslavability had been abolished
for all pure castes, that is, obviously for those hitherto classified as “Enslavable
Alcohol-Drinkers”.” Landon, who outlines the antecedents of the abolition of
slavery in 1924, points out that Jang Bahadur and, in later times, Prime Minister
Dew Saméer already tried to control slavery.? It is certain that fresh recruitments
to slavery were prohibited well before 1924.%

The MA distinguishes between kamiiro, “full slaves”, and bidha (wadha), “debt-
slaves” or bond-servants. Freed “full slaves” are called amlekh or gharti; and if
such freemen remain in their master’s service, they are called khawas.

The legal status of the slaves and bond-servants can only be summarised here,
for the thirty pages dealing with them in the MA” would suffice for a separate
study.?

The MA® places slaves and bond-servants under the legal and administrative
control of the State. Prices are fixed according to the age and sex of the slave; all
transactions must be registered officially; and the master’s duty to maintain his
slave or bond-servant is settled. It is also laid down that a slave driven away on
account of illness is to be regarded as a freeman.?! The prosecution of a slave is
within the responsibilities of the State, and the master is entitled to redeem his
slave from prison or to claim him as his personal property when the slave has

21 Cf. Regmi 1961: 313f.—It is hardly surprising that Turner (1965: 75) renders the word bliote
(blotyd) as synonym of kamaro, ‘slave’.

22 Naraharinath 2013, 11, 2: 19.

23 Nepali 2022: 191.

24 Regmi 1965, III: 89. On this cf. also Rana and Wajracarya 2029: 35f.

25 Sen 1973: 163.

26 Landon 1928, II: 163ff. C¥. also Northey and Morris 1928: 105-113.

27 Rana 1925: 55f. Cf. also MA 2009, 111, p. 164ff. on the consequences of the general slave eman-
cipation in 1924 (BS 1982).

28 MA p. 140 § 10-12; p. 349-368, p. 680 § 15-16, p. 682-691.

29 Dr Prayag Raj Sharma and I hope to publish such a study in the near future.
30 MA p. 363ff.

31 MA p.366§5.
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served his term.” In case of disobedience and escape the slave is protected by the
state authorities against his master’s discretion.”® A female slave can only be sepa-
rated from her child when it is more than 11 years old.* There are other regula-
tions which deal with the sale of orphans and prohibit the sale of one’s own child
or of one’s own wife, even if she has become besyd or has been degraded in her
caste status.”

There is a clear-cut difference between slaves (“full slaves”) and bond-ser-
vants. Unlike the slave, the bond-servant cannot be assigned to somebody other
than to the creditor.* Parents cannot compel their children to become bond-ser-
vants in lieu of themselves.” Bond-servitude expires after the debt has been paid
off either in work or in cash; it also expires if the debtor dies before the liquida-
tion of the debt. In the latter case the creditor is not allowed to revert to members
of the debtor’s family in his stead.® Moreover, bond-servitude must not be con-
verted into full slavery.” It is also laid down that the bond-servant pays off only
the capital of his debt, and not the interest.*

From the relevant passages of the MA it can be seen that Nepalese law recognises
what was called in ancient Rome the contubernium and peculium: slaves are al-
lowed to marry among themselves (contubernium), to possess, inherit and bequeath
property and cash (peculiuni). They are in a position to set up for themselves and
even to pay taxes.!!

Slaves, bond-servants and also free servants have positive bonds to their
master’s families. If their master or mistress dies the slaves must observe the total
number of mourning days (pura jutho) as if they belonged to the deceased person's
nearest relations. Bond-servants and free servants, however, must observe only
three days.*? The MA forbids a custom which had obviously existed hitherto,
namely that when queens or wives of high-ranking officials were cremated some
of their female slaves and servants were also sent to the funeral pyre.** No men-
tion is made of whether slaves and servants have to be degraded if their master
undergoes a degradation. At least in the era prior to the MA, this custom must
have prevailed. When, for example, after King Rana Bahadur Sah’s assassination
two high dignitaries were executed, their families were, together with their slaves,
“handed over” to the Untouchables.* There are also some indications of the slaves’

32 MA p.412§17-18.

33 MAp.350f.§7,11.

34 MA p.362§2-4.

35 MA p.364f.§2,5.

36 MA p.350§8.

37 MA p.353§7.

38 MA p.357§6.

39 MAp.355§1, p. 435§ 30.

40 MA p. 350 § 8; cf. also Nepali 2022: 187.
41 MA p.357§8, p. 474 § 4, p. 341 § 10, p. 140 § 10-12 (in order of reference).
42 MA p. 435§ 30. Cf. also above p. 65.
43 MA p.421§5.

44 Wajracarya n.d. b: 354.
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and bond-servants’ duty to accompany their master to the battlefield.

The offspring of a male slave remain slaves. Children stemming from a union
between a free man and a female slave can be adopted, if the father so desires,
and can thus attain their father’s caste status.®® Such a slave wife married to a
freeman is even allowed to practise suttee, provided that she is deemed kanya,
i.e., married as a virgo intacta.”” This provision shows that the gradation of the
feme’s status is also effective with regard to slaves. This leads us to the question:
do slaves have a caste affiliation?

There are passages in the MA where slaves occur as if they formed a separate
caste or caste group. For instance, they occur in the following enumeration: “Cord-
Wearer”—"Non-enslavable Alcohol-Drinker”—*Enslavable Alcohol-Drinker”—
slaves (kamaro).*® By other passages, however, it is clearly proved that the slaves
do not lose the caste status they, or their forefathers, had had before they were
enslaved. The fact that they are mentioned separately is only due to their specific
legal status as slaves. Bond-servants also retain their caste status.”

First of all, let us stress that enslavement can come about in two ways: either
through sale or as a penal consequence. Slaves enslaved in consequence of a crimi-
nal offence are treated as state property. Slaves already freed can again be en-
slaved if they incur a penalty; non-released slaves, however, are imprisoned in
such a case.”® As to the caste of the slaves, the following distinction can be made:

a) Only the masinya, i.e., the members of the “Enslavable Alcohol-Drinker”
caste group and the impure castes can be punished by enslavement. For exactly
the same offence persons belonging to the higher, non-enslavable castes are pun-
ished by degradation, imprisonment, capital punishment, etc.

b) However, members of all caste groups can be reduced to slavery by sale or
become bond-servants. In several instances mention is made of slaves coming
from the caste groups of the “Cord-Wearer” and the “Non-enslavable Alcohol-
Drinker”. The MA even speaks of Brahmin slaves.” Possibly, the bulk of such
“Cord-Wearer” slaves are not freshly recruited ones, but the offspring of people
who had been sold into slavery prior to the enactment of the MA. At least a
document dating from as early as BS 1864 (=1807) forbids the inhabitants of Dulu
to enslave Brahmins,” and according to Marc Gaborieau, the Thakuri in Acham
were sold only until 1816.%

The term masinya “enslavable”, thus refers only to penal enslavability from
which the two highest caste groups are excluded. What is more, the MA lays

45 Cf. Gorkha Wamsawali II: 15: “... widha kamarasamet car warna chattisai jat sab tayari bhai ...".
46 MA p. 413 § 2, with reference to the case of a “Cord-Wearer” father.
47 MAp.422§12.

48 MA p.579f, p. 671§ 41.

49 MA p.680§15,17.

50 MA p.368§7,p.412§ 18, p. 682f.§ 6, 8.
51 MA p.683§10.

52 Naraharinath 2013, II, 2: 17.

53 Personal communication.
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down that even those “Cord-Wearers” and “Non-enslavable Alcohol-Drinkers”
who have been degraded to the status of the “Enslavable Alcohol-Drinkers” can-
not be punished by enslavement if they again incur a penalty. Only their children
(born after the degradation) are regarded as liable to penal enslavement if they
are found guilty of an offence punishable with enslavement.*

This dichotomy has some parallels in the ancient Indian sources of law. Ac-
cording to Kane, some authors allow Brahmins or at least the Ksatriya and the
Vai§ya to be enslaved; others do not share this view. Manu declares that it is
punishable to make a member of the three higher varna a slave against his will and
after his investiture with the holy cord. The Arthasastra, which stipulates that no
arya be reduced to slavery, distinguishes between several types of slaves, i.e.,
prisoners of war, those who sell themselves, those who pledge themselves for a
debt, the offspring of slaves, and those enslaved as criminals.®

The recruitment of slaves and bond-servants in the MA can be summarised as
follows:

caste group form of servitude

“Cord-Wearer” and bond-servitude and enslavement
“Non-enslavable Alcohol-Drinker” by sale only

“Enslavable Alcohol-Drinker” bond-servitude and both: enslavement
impure castes including by sale or as a penal measure
Untouchables

As to the subsequent discussion, the following categories are to be distinguished:
badha (wadha) bond-servants retain their original caste status
kamaro (kamara) slaves retain their original caste status

khawas (khawasya) { freed slaves remaining are deemed as “Water-Acceptable”

in their master’s without further specification
services

gharti freed slaves and their  form a separate caste within the
offspring caste group “Enslavable Alcohol-

Drinker” (“Water-Acceptable”)

54 MAp.360§17.
55 Kane 1974: 180-187.
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The interplay between legal status in general and caste status in particular
is well illustrated by the interrelations between freemen and slaves. The rules
clearly imply that slaves retain their, or their parents’, caste affiliation, basically at
least. In principle, the offences of a slave in connection with sexual intercourse
and bhat acceptance are punished just as those committed by freemen. In the case
of slaves too, the disparities in caste status between the parties involved are taken
into account. However, there are additional measures which become effective
regardless of the slave’s caste, thus proving the existence of a specific legal status
of slaves.

Some examples in support of this:

A slave (kamaro) maintaining sexual relations with one of his master’s female
relatives can be killed. Such liaisons seem to be classified in principle as rape or
violation (jawarjasti). Unlike comparable relations between freemen, punishment
is imposed on the slave irrespective of the status disparities between the partners
and regardless of the feme’s status and of whether the offence was committed by
mutual consent or not.’ Or: In the case of incest between two slaves, those provi-
sions are applied which normally apply to the free bhotya praja.>” Here it is ab-
stracted from the offenders’ caste and they are treated as if they were bhotya, i.e.,
belonged to the “Enslavable Alcohol-Drinker” caste group.

Sexual intercourse between a slave and a free woman is judged differently if
the latter does not belong to the family or household of the slave’s master. In
principle, however, such a case is also considered rape (jawarjasti), and the punish-
ment ranges from killing to imprisonment of variable duration. Aggravating are
additional factual findings, such as a) the transgression of the demarcation line
between pure and impure castes; or b) the transgression of the demarcation line
between touchable and untouchable castes; c¢) the intercourse with a married
woman; and d) a hypogamic union. The factual findings (a) and (b) entail the
slave’s degradation to the woman's caste status; in the case of (c) the husband is
entitled to claim his right to kill his wife’s seducer, etc.%®

A cut above the slaves are the bond-servants (bidha). The penal provisions for
them follow the same criteria as are applicable to the slaves—the only difference
being that the punishment is less severe. A bond-servant of one of the pure castes,
for example, who has violated a major female relative of his creditor, has to reckon
with an imprisonment of one and the half the duration he would have had to
expect, according to the status disparities between him and the female partner, if
he were a free man. The same principle of “adding one and a half more prison”
(dedho badhai kaid garnu) is applied in case the intercourse has been done by mutual
consent (rdjikhusile).” (In both cases, a slave would be killed as we have seen.) If
the bond-servant is of one of the impure touchable castes the punishment is life-
imprisonment and degradation (damal); and if he is an Untouchable he will be

56 MA p.682§1.
57 MA p.682§2.

58 MA pp. 683-689 §22-27, cf. also MA p. 682ff. § 10-21, p. 376f.§ 4, p. 668 § 4, p. 671§ 4, p. 680§ 15.
59 MAp.690§1.
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killed. In the two latter cases the legislator does not differentiate between rape
and intercourse by mutual consent.®

An intermediate position between freemen and slaves is occupied by the khawis
(khawasya), i.e., those freed slaves who have remained in their master’s service.
The punishments briefly mentioned above with reference to the slaves apply to
the khawids, too, as if they were slaves. While, as to their legal status, the khawas are
treated as slaves it can be concluded from the context that, as to their caste status,
the MA classifies them without any exceptions as “Water-Acceptable”.®’ That is,
the khawas belong to the category of the pure castes possibly irrespective of the
lower, impure caste status some of them had before their emancipation (?). The
same status is accorded to the gharti.

gharti or parya gharti® is the name given to those emancipated slaves who set up
for themselves. Unlike the khawds the gharti is in no way subject to the legal status
of a slave, and the MA adds that certain offences a gharti committed before his
emancipation cannot be afterwards punished according to “slave law”.® The gharti
form a separate caste, called Gharti, within the pure caste group “Enslavable Alco-
hol-Drinker”.# Although the MA fails to give details on the more precise status
allocation of the Gharti, we may assume that they do not rank lower than the
castes of the Bhotya, Hayu, Cepang, Danuwar, etc, for they are allowed to marry
women from these castes.®

To sum up, the original caste affiliation a slave had retained during his servi-
tude is abandoned through his emancipation and replaced by a new one. Emanci-
pation thus has a levelling effect in that for slaves stemming from the caste groups
“Cord-Wearer” and “Non-enslavable Alcohol-Drinker” it brings about a decline
of status. Perhaps such slaves cannot regain their former status on account of the
fact that, as slaves, they were ordered to do all sorts of unclean work so that their
caste-specific purity could not be guaranteed for.*® The re-allocation of caste sta-
tus seems to result from the fact that the legal status of the slave partially sus-
pends his original caste status. The question is whether or not emancipated slaves
from the impure castes are also promoted to the status of a pure caste, namely to
that of an “Enslavable Alcohol-Drinker”. In the light of the later edition of the
MA, this is improbable: not even emancipation seems to offer an opportunity to

transgress legally the tight demarcation line that exists between pure and impure
castes.®

60 MA pp. 690-691§ 3, 5.

61 MA pp. 682-689. Sarma (2019: 220) gives for kliawas ‘servant doing manual work’.

62 parya? < par,’separation’ (emancipation).

63 MA p. 689 § 29; on the emancipation of slaves by way of adoption cf. MA p. 360f. § 19.

64 MA p.624§4, p. 360f. § 19, p. 689 § 29.

65 MAp.624§4.

66 According to Manu and Narada, slaves should in principle do unclean work, and this is one of
the reasons why the higher varia are exempt from enslavement (Breloer 1928: 36f. and Kane
1974: 482f.).

67 The later edition of the MA (2009, III, p- 164 § 1) discerns the Gharti as a “Water-Acceptable”
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We must add that some of the Gharti were even invested with the holy cord
(janai) when in 1924 the general emancipation of slaves was proclaimed. This hap-
pened by order of the Government and, as Caplan reports, the Gharti in some
parts of Western Nepal have since then been called Gharti-Chetri.* It is also im-
portant to note that at present the name Gharti is not solely applied to ex-slaves
and their offspring. Gharti seem to be, at the same time, a reservoir for people of
“notorious” origin, just as the Bhotya of the MA represent a reservoir for de-
graded members of the caste groups “Cord-Wearer” and “Non-enslavable Alco-
hol-Drinker” (see pp. 124, 159f.). Among others, the issue of incestuous unions
among the Gurung,® the issue from a hypogamous union between Tamang men
and Brahmin or Chetri women,” and even children from a marriage between
Gurung or Tamang men and Cepang women’ are called Gharti. A subgroup of
the untouchable Kami also bears the name Gharti,” and finally there is a clan called
Gharti among the Magar whom the MA classifies as “Non-enslavable Alcohol-
Drinkers”. Borgstrom notes that the genuine Gharti in Central Nepal have started
calling themselves Magar and assumed Magar clan names, such as Thapa, Bhujel
or Gharti.” It would not be surprising if some of the people labelling themselves
as Gharti turned out to be the descendants of ex-slaves of untouchable origin.

The ascetics

According to Dumont, the ascetic is outside the caste hierarchy as he renounces
his innerwordly social role and thus transcends the innerwordly order of which

caste from the emancipated slaves of the impure castes. Gaborieau’s informants also denied
this possibility of upward mobility (personal communication).

68 Caplan 1974: 50, 59.

69 Messerschmidt 1976: 116.

70 My own observation.

71 Jest 1966: 178.

72 Bista 1972 b: 6, 65.

73 Borgstrom 1976: 41f.
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(khawasya), i.e., those freed slaves who have remained in their master’s service.
The punishments briefly mentioned above with reference to the slaves apply to
the khawds, too, as if they were slaves. While, as to their legal status, the khawas are
treated as slaves it can be concluded from the context that, as to their caste status,
the MA classifies them without any exceptions as “Water-Acceptable”.* That is,
the khawas belong to the category of the pure castes possibly irrespective of the
lower, impure caste status some of them had before their emancipation (?). The
same status is accorded to the gharti.

gharti or parya gharti®? is the name given to those emancipated slaves who set up
for themselves. Unlike the khawas the gharti is in no way subject to the legal status
of a slave, and the MA adds that certain offences a gharti committed before his
emancipation cannot be afterwards punished according to “slave law”.®* The gharti
form a separate caste, called Gharti, within the pure caste group “Enslavable Alco-
hol-Drinker”.# Although the MA fails to give details on the more precise status
allocation of the Gharti, we may assume that they do not rank lower than the
castes of the Bhotya, Hayu, Cepang, Danuwar, etc, for they are allowed to marry
women from these castes.®

To sum up, the original caste affiliation a slave had retained during his servi-
tude is abandoned through his emancipation and replaced by a new one. Emanci-
pation thus has a levelling effect in that for slaves stemming from the caste groups
“Cord-Wearer” and “Non-enslavable Alcohol-Drinker” it brings about a decline
of status. Perhaps such slaves cannot regain their former status on account of the
fact that, as slaves, they were ordered to do all sorts of unclean work so that their
caste-specific purity could not be guaranteed for.® The re-allocation of caste sta-
tus seems to result from the fact that the legal status of the slave partially sus-
pends his original caste status. The question is whether or not emancipated slaves
from the impure castes are also promoted to the status of a pure caste, namely to
that of an “Enslavable Alcohol-Drinker”. In the light of the later edition of the
MA, this is improbable: not even emancipation seems to offer an opportunity to

transgress legally the tight demarcation line that exists between pure and impure
castes.®’

60 MA pp. 690-691§ 3, 5.

61 MA pp. 682-689. Sarma (2019: 220) gives for khawds ‘servant doing manual work’.

62 parya? < par,‘separation’ (emancipation).

63 MA p. 689 § 29; on the emancipation of slaves by way of adoption cf. MA p. 360f. § 19.

64 MA p.624§4, p. 360f.§ 19, p. 689 § 29.

65 MAp.62454.

66 According to Manu and Narada, slaves should in principle do unclean work, and this is one of
the reasons why the higher varia are exempt from enslavement (Breloer 1928: 36f. and Kane
1974: 482f.).

67 The later edition of the MA (2009, 111, p- 164 § 1) discemns the Gharti as a “Water-Acceptable”
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We must add that some of the Gharti were even invested with the holy cord
(janai) when in 1924 the general emancipation of slaves was proclaimed. This hap-
pened by order of the Government and, as Caplan reports, the Gharti in some
parts of Western Nepal have since then been called Gharti-Chetri.* It is also im-
portant to note that at present the name Gharti is not solely applied to ex-slaves
and their offspring. Gharti seem to be, at the same time, a reservoir for people of
“notorious” origin, just as the Bhotya of the MA represent a reservoir for de-
graded members of the caste groups “Cord-Wearer” and “Non-enslavable Alco-
hol-Drinker” (see pp. 124, 159f.). Among others, the issue of incestuous unions
among the Gurung,® the issue from a hypogamous union between Tamang men
and Brahmin or Chetri women,” and even children from a marriage between
Gurung or Tamang men and Cepang women”' are called Gharti. A subgroup of
the untouchable Kami also bears the name Gharti,”” and finally there is a clan called
Gharti among the Magar whom the MA classifies as “Non-enslavable Alcohol-
Drinkers”. Borgstrom notes that the genuine Gharti in Central Nepal have started
calling themselves Magar and assumed Magar clan names, such as Thapa, Bhujel
or Gharti.”® It would not be surprising if some of the people labelling themselves
as Gharti turned out to be the descendants of ex-slaves of untouchable origin.

The ascetics

According to Dumont, the ascetic is outside the caste hierarchy as he renounces
his innerwordly social role and thus transcends the innerwordly order of which

caste from the emancipated slaves of the impure castes. Gaborieau’s informants also denied
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69 Messerschmidt 1976: 116.
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71 Jest 1966: 178.

72 Bista 1972 b: 6, 65.

73 Borgstrom 1976: 41f.
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the hierarchy is part and parcel.”* How does the MA define the legal status of the
ascetics and their relations to the castes? Does it regard them as an estate with no
caste affiliation?

In one passage of the MA” we encounter the following enumeration: “jogi
sanitmydsi wairagt [bairagi] nanak udasi jarigam sewada”; these are sects of Shivaitic
(Jogi = Kanphata or Dasnam?, Udasi, Jamgam), Vishnuitic (Bairagi) and syncretis-
tic (Nanak) orientation. The MA calls them all phakir or bhesdhari, the latter mean-
ing ‘those who wear the garment [bhes/ves]’”® In the same passage, the phakir or
bhesdhari are further subdivided into a) ramta, itinerant ascetics; b) mathdhari, as-
cetics who live in monasteries; and ¢) gharwari, ascetics who live as householders
and are married. Obviously, the bralimaciri and the wanaprastha (vanaprastha), that
is, those who only temporarily withdraw from wordly life, are also classified as
bhesdhari.” Let us add that in some contexts the terms jogi and sannyasi are em-
ployed in the wider sense of bhesdhdri, instead of denoting a sect.

On the whole, the MA does not consistently distinguish between “genuine”
ascetics and those who live a wedded life, whereby it seems to be proved that
both belong to the same category. This may hang together with the fact that most
of the ascetics are in different sects and that most of the sects have among their
members both “genuine” ascetics living in celibacy and householder-ascetics along
with their offspring who inherit their sect affiliation from their fathers.”

The restricted number of mourning days the ascetics have to observe already
identifies them as people with a specific status.” The fact that they have to mourn
their relatives shows that ascetics do not abandon all their relations to their fami-
lies and kin, even though they lose their original caste status by virtue of their
initiation. The loss of caste is clearly revealed by a passage which reads: “newar
jatka lognya phakir bhayo jat dekhi patit bhayo bhanya ...”, that is, ‘if a Newar man
becomes ascetic and loses his jat’.* Here the term patit is used, which normally
occurs in connection with degradation (see p. 158f.). Another parallel is that both
the initiation of an ascetic and the degradation of a culprit are accompanied by
shaving the head of the person concerned (murnu).®

The loss of the original caste status does not, however, mean that the ascetic,
once initiated, becomes “casteless”. On the contrary, not even the “genuine” as-

74 Dumont 1966: 235-242, 324-350.

75 MAp.377§1.

76 Reference is made to the specific dress, robe, etc, of the ascetics.

77 MA p. 435f. § 33.—As is shown by Kane (1974: 923f., 928f.), the classical Indian authors initially
distinguished between permanent ascetics, sariinyisin, and those who only temporarily with-
draw from wordly life, following the four life phases (2$rama), that is, the bralumacarin and the
vanaprastha. Later on, this distinction became blurred, with the effect that vanaprastha and
smitnyasin are nowadays used alternatively.

78 Cf.,i.a., Dumont 1966: 239f., 348 on India; and Caplan 1973: 174, 180, Bista 1972 b: 5, Burghart
1976 with reference to Nepal.

79 MA p.435f. § 33.

80 MA p.643§5.

81 Cf.above p. 80 and MA p. 377§ 1.
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cetics stand outside the caste hierarchy. This is proved by the chapter of the MA
which prohibits initiation to asceticism by force or under false pretences (by coax-
ing or persuading, lalai, phakai), with special reference to women and minors. It
lays down that such adepts can only be re-admitted into their original caste if
they did not accept bhat from their guru-ascetic and, in the case of female adepts,
if they did not have sexual intercourse with the latter. Otherwise “they will be-
long to that caste [of the guru] into which they have been admitted by shaving
their heads [as a token of initiation]”.%

The provision makes plain that ascetics also have a caste status and that they
even form several separate castes. The adepts whose re-admittance is regulated
here obviously stem from castes which, judging from the interdictions with refer-
ence to bhat and sexual intercourse, have a higher status than that of the ascetics.
We know, in fact, that the overwhelming majority, if not all, of the ascetics is
recruited from among the highest castes of the “Cord-Wearer” group, such as the
Brahmins, the Chetri, etc; and this tallies with the general situation in India.*’ The
MA of BS 1910 is silent on the question as to which castes may adhere to ascetic
sects and which not. Its later edition of BS 2009, however, forbids the initiation of
members of the impure castes.*

As it stands, the MA classifies the ascetics as inferior “Cord-Wearers”. In
the usual enumerations of castes and caste groups, the ascetics rank above
the “lower” Jaisi, who represent the lowest “Cord-Wearers”. One such
enumeration reads as follows: Upadhyaya—Rajput—asal Jaisi—Chetri—Dew
Bhaju (Newar Brahmins)—Terhautya (Brahmins from the Terai and North India)
—Bhatt (North Indian Brahmins)—other Indian Brahmins—[and now the
sects:] Dasnam—Jogi—Jangam—Sannyasi—Sewada—Bairagi—Kanphatta
—Nanak—Udasi—Baghar (Oghar/Waghar)—*“and all the other ascetics” (gairha
bhesdhari)—[followed by the “lower” Jaisi:] tin liriiga dekhiko Jaisi—Dotiyal Jaisi—
Jumli Jaisi—[followed by the next caste group:] “Non-enslavable Alcohol-Drinker”
... etc.®

The ascetics’ position as “Cord-Wearers” is also supported by ethnographic
evidence. In Western Nepal, for example, ascetics avoid contact with Untouch-
ables; their offspring mostly wear the holy cord; they marry among themselves or

82 “jaund jatma mudiyaka hun uli jat huitchan” MA p. 378 § 5.—From the MA pp. 376-377 it
emerges that nobody can be initiated without the consent of the relatives concerned (parents,
husband, etc).

83 According to some classical Indian sources, only Brahmins can become ascetics; other sources
allow the members of the three higher variin to become initiated (Kane 1974: 923f., 942ff.).
There is disagreement on whether the initiated ascetic may retain his holy cord or not (Kane
1974: 953ff.). As to the present situation in Northern India, Briggs (1938: 24, 26f.) believes that
most of the sect members are from the “twice-born” castes, whereas Aggarwal (1971: 68ff.)
reports that even Untouchables may become ascetics and thus promoted to the status of a
“Touchable”; cf. also Mayer 1960: 26ff.

84 MA2009,V,p.27§7.

85 MA p. 653f. Similar enumerations in MA p. 468f. § 3-4 and p. 586ff. § 5. On the different sects see
Ghurye 1964.
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their women are married by Brahmins, Thakuri and Chetri, and the children from
the latter unions are regarded as Khatri Chetri.* Although the MA does not
explicitly treat them as such, we know that some of the sects behave as separate
castes.”’

The MA mentions the following types of intermarriages: a) Unions between an
ascetic (jogi) and an Upadhyaya or Jaisi widow who herself has become an ascetic
(jogi). Here the term jogi obviously refers to all sects.® b) Unions between an
Upadhyaya or Jaisi (asal Jaisi) man and virgins or widows from one of the sects
mentioned above. Children of such a couple are entitled to wear the holy cord
and obtain the caste status of the mother with the additional “modifying” label
bhat. The text reads: ‘[they] will be bhat of the mother’s jat".®

We see that not even the ascetic is placed outside the hierarchy. He is not “caste-
neutral” and is not allowed unrestricted intercourse with other castes. Nor is he a
quasi-Untouchable on the margin of the hierarchy. Both would be incompatible
with his paramount duty, his striving after purity, as it seems.” Here his factual
provenance from the highest “Cord-Wearer” castes is of more or less secondary
relevance. It may be added, however, that in some instances the ascetic’s original
caste affiliation is not entirely extinguished. Thus the MA deprives a cuckold hus-
band of his right to kill the seducer of his wife (jar hannu) if the latter is an ascetic
(jogi) whose father or mother was born as Upadhyaya or Jaisi Brahmin; he is
awadhya, “unkillable”, just as a Brahmin is. To all other ascetics, who cannot claim
descent from Brahmin parents, such a protection is denied.”!

It might be surprising, at first sight, that the MA does not accord any specific
privileges to the ascetics and that it rather treats them with suspicion by impos-
ing a number of restrictions upon conversion of laics to ascetic sects® by declar-
ing it punishable for an ascetic to usurp the privilege of the Upadhyaya Brah-
mins of the investiture with the holy cord,® or by admonishing the ascetics not
to curse and not to assault laymen while begging, etc.”* The main reason for this
attitude lies in the unorthodox teaching, often amounting to syncretism, and
non-conformist or even criminal practices of the sects which, initially at least,

86 Caplan 1973: 180f.; Caplan 1974: 43. On the Khatri cf. above p. 54f.

87 Cf,, i.a., Gaborieau 1969: 20. On the often vague position of the sects in the caste hierarchy in
India cf. Mahar 1959: 142f.

88 MA p. 636§ 29.

89 “[...] janmyaeko santan jaun blies [bhes) ki swisni rakhi [...] usai jatka bt hunchan” (MA p. 664 § 6).
Interestingly, the sect (bhies) and the caste (jat) are mentioned in the same breath.—On bhat cf.
above p. 51f. Sarma (2019: 786) also gives for bhat: ‘offspring of a Brahmin man and a Sannyasi
woman.” In North India, the Bhat are known as a caste claiming Brahmanical descent and
status. They are astrologers, minstrels, genealogists and physicians (cf., i.a., Blunt 1969: 39, 285
and Sherring 1974: index).

90 Cf. also Kane 1974: 933ff.

91 MA p.636§29. In the edicts of King Ram Sih, all ascetics are declared awadliya, see p. 177 below.

92 MA pp. 377-378.

93 MA p. 390§ 36.

94 MA p.260§09.
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represented a challenge to Brahmin supremacy and the caste order.

In sum, the MA treats the ascetics as what they factually are. The initiation rites
(burning of one’s holy cord, the anticipated performance of one’s funeral rites,
etc) only underline that the caste into which one was born is abandoned. The fact
that ascetics are commensal and even intermarry among themselves, irrespective
of their original castes, may be regarded as a manifestation of the negation of the
caste hierarchy. On the other hand, it is this commensality and partial endogamy
which makes that the ascetics finally emerge as separate castes.”

It is a positive fact that neither the slaves nor the ascetics form a “casteless”
status dimension. The boundaries of their estates coincide with those of certain
castes or caste groups. However, affiliation to one of these estates at the same
time has a modifying effect on one’s caste status. As to the ascetics, initiation, that
is, admission into an estate, implies a change of caste status. As to the slaves, caste
status is partially suspended due to the overriding legal status of the slave. In
sum, the initiation of ascetics and the emancipation of slaves have the same effect
as a “retort”, namely that they offer the individual a chance to change the caste
into which he had been born. In the case of the ascetics this change takes place on
the individual’s voluntary decision, as is also stressed by Caplan.*

We have already raised the question whether slave emancipation can imply
upward mobility, elevating slaves from the impure castes to the status of a pure
caste, such as the Gharti. Has the initiation to one of the ascetic sects a similar
effect, enabling a non-"Cord-Wearer” to advance to the status of a “Cord-Wearer”?
Although statistical evidence in the ethnographic records proves the contrary, the
(later) legislation only excludes the members of the impure castes from being
admitted into one of the sects. Be that as it may, both the slaves’ and the ascetics’
cases show the caste as an all-pervading primary status dimension determining
the recruitment to other divisions of the society of the MA.

95 Cf. also Briggs 1938: 27, 46ff. an North India.
96 Caplan 1973: 181.



XI

ETHNIC GROUP AND CASTE

We have already seen that there is a number of groups within the hierarchy
of the MA which are usually denoted as ethnic groups in the anthropolo-
gical literature.! It is a positive fact that it was Western research and administra-
tion which introduced the distinction between caste and ethnic group in South
Asia. In Nepal, too, the distinction has occurred only in the modern, post-1951
legislation. Thus the Civil Liberties Act of 1955 prohibits the discrimination
of persons on the basis of their “warna [...] jat, jati [...]”, and in the official
English translation these three terms are rendered by ‘race’, ‘caste’ and
‘tribe’ respectively.? In India, jati is generally used with the meaning of ‘caste’
whereas since 1947 for ‘tribe’ or ‘ethnic group’ the word adivasi has more and
more taken root.?

It is no wonder that the MA knows no such difference. It employs jat for all
groups within its hierarchy, and this is also in line with present-day general usage
in Nepal. Furthermore, the MA knows no systematic categorisation of the various
groups according to cultural or linguistic criteria. Only from the terminology, which
is by no means applied consistently, can be concluded that the legislator is aware
of such heterogeneity. There are four categories which stand out with particular
clearness:

a) The Parbatiya (parwatyd), comprising the Nepali-speaking part of the popu-

lation, from the Upadhyaya Brahmins down to the untouchable castes of the Gaine,
Damai, etc.*

Ct. pp. 10,

Nepal Ain Samgraha 2021, I1I, p. 1221 § 4; Civil Liberties Act 1955; Constitution 1967: 5§ 3.
The term means ‘aboriginal’, ‘original inhabitant’.

In the MA, the term occurs in connection with the “Cord-Wearers”:%4"...parwatyd ksatriya jit ra

= W N =
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b) The Newar (newdr jat) denotes the Newari-speakers, likewise representing a
complete hierarchy, from the Dew Brahmins down to the Untouchables, such as
the Pore or Cyame.

c) The “Bhote” (bliotyd)® in the caste group “Enslavable Alcohol-Drinker”. This
term comprises several groups of Tibetan linguistic and cultural affiliation which
are not mentioned by name.

d) The Kirati (kirati, kirmiti)* for the groups in Eastern Nepal, nowadays going
by the names of Rai and Limbu.

Parbatiya and Newar

The MA uses the expression newdr jat mostly with a subsequent specification of the
caste group. The Newar are also sometimes labelled tin saharka newar, i.e., ‘the
Newar of the three cities [of the Kathmandu Valley]'”

Unlike the Bhote and Kirati, the Newar have their own intra-ethnic caste hier-
archy and they, too, distinguish between “Water-Acceptable” and “Water-Unac-
ceptable” castes (ju pim versus ma ju pim).® How is this hierarchy put in relation to
the “national” caste hierarchy of the MA?

As we have already seen (pp. 71-72), the “Water-Unacceptable” castes of the
Newar are unambiguously ranked in the hierarchy, but not as a separate block;
rather they are interspersed among the other castes, most of which belong to the
Parbatiya group. This becomes particularly evident in the case of the Untouchables.
As to the touchable impure castes, however, no Parbatiya is to be found among
them, unless we include the Curaute (Cudara), whose mother tongue is likewise
Nepali. The rest of these touchable impure castes is made up of Newar castes
(from the Kasai down to the Kulu), of Muslims and “foreigners” (nusulman, mlecch)
and of a Terai caste (madheska teli).

In spite of the clear-cut fixation of the hierarchy by the legislator, there
are discrepancies between the law and the reality. Although the Cyame, for
instance, are classified in the MA as the lowest caste (with an adequate
substantiation), they regard themselves as higher than the Kami, Sarki and Damai
(all three being Parbatiya) and refuse to take cooked food from them, as reported
by Nepali.® Similar discrepancies can be found with regard to the position of
the highest castes.

According to Rosser and Nepali, the Dew Brahman (Dew Bhaju) and the Bud-
dhist priests, the Gubhaju, represent the highest castes in the intra-ethnic hierar-

arit parwatya tagadhari...” (MA, p. 659f. § 1-8).

5 <Tibetan bod-pa, ‘Tibetan’.

6 < Sanskrit kirdta, the name of a tribe also mentioned in the Mahabharata. Cf. also Shafer 1954:
124f.

7 Cf,ia,MA,p.642f;p. 145§ 5.

8 Rosser 1966: 87.

9 Nepali 1965: 177f.
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chy of the Newar." While the Gubhaju do not occur in the MA, the Dew Bhaju are
mentioned, even though not explicitly as a Newar caste. Inferring from the con-
text, the Dew Bhaju are by no means put on a par with the Upadhyaya Brahmins,
but seem to rank below the Chetri, among the Brahmins of India and the Terai,
whom one is tempted to label “second-class” Brahmins. In one passage of the MA
we find the following enumeration:"

Upadhyaya Brahmin—Rajput—asal Jaisi—Chetri (tagadhari ksatri)—Dew Bhaju—
Tirhuti (terhautyd) (= ? Jha Brahmin)—Bhatt (Brahmin)—Maratha Brahmin
(marhattd)—Nagar (Brahmin)—Gujrati (Brahmin)—Tailangi (tailariti) (Brahmin)—
Maharastra (Brahmin)—Drawid (Brahmin)—these Brahmins of India and the Terai
(madhisya desi wrahman) and other Brahmins of foreign countries (wirana rajka ari
gairha wrahman)—followed by the ascetic sects.

It is not clear whether the Dew Bhaju are included in the group of the “Indian
Brahmins”,'? on the one hand, and whether the Bhatt and Tirhuti are regarded as
belonging to the Newar, on the other. We know that the Dew Bhaju claim that
their ancestors immigrated from India, and we also know that some Bhatt and Jha
(both most probably identical with the Tirhuti) Brahmins have served as temple
priests in the Kathmandu Valley since the Malla period and become integrated
into Newar society.?

Be that as it may, the relatively low position of the Dew Bhaju is conspicuous if
we consider that during the Malla period their forefathers were invested with the
same privileges as the Upadhyaya of the MA.* The legislator does not substanti-
ate their status allocation on the basis of cultural or structural criteria, such as
food habits or interrelations with other castes, and one hesitates to assume that
this decline was solely the outflow of the conquest of the Kathmandu Valley in the
late 18th century. The discrepancy between the status position as accorded by the
law and the self-assessment remains, however, to be emphasised. It is significant
that, among the Newar, the Dew Bhaju also go by the name of Upadhyaya or
Rajopadhyaya, although the MA reserves this name to the Parbatiya Brahmins. To
my knowledge, the Dew Bhaju fancy themselves higher than the Parbatiya
Upadhyaya, and according to Nepali, they do not intermarry with the latter.’

Unlike the Dew Bhaju and the impure castes, the other Newar castes between
these two extremes are not explicitly ranked and put in relation to the “national”
hierarchy. There is, however, one passage in the MA where some of these castes

10 Rosser 1966: 85ff.; Nepali 1965: 150ff.

11 MA p.586f.§1-4; p. 670 § 1-2. As to the question whether the Dew Bhaju rank below the Chetri
cf. p. 130.

12 Cf. also MA p. 653f. § 3-4; p. 468 § 3. On the “Indian Brahmins” given here cf. Sherring 1974: 297
(index) and Bhattacarya 1968. According to Sarma (2019: 530), the drawid (drawid) consist of five
Brahmin groups, namely: andlira, karnat, gurjar, drawid, mahdristra.

13 Cf. Nepali 1965: 150ff.; Larnsal 2023: 38; Petech 1958: 180f., 186; and Bista 1972 b: 21.

14 Larnsal 2023: 38, 50. The Dew Bhaju were royal chaplains (rajguru) as well as teachers and
priests (purolit) for the higher Newar castes.

15 Nepali 1965: 152. To my knowledge, such alliances have at least been legally sanctioned since
the days of Prime Minister Juddha Samser.



ETHNIC GROUP AND CASTE 113

are mentioned in connection with the divorce payment (see p. 48). If the sum of
the divorce payment can be interpreted as a status indicator, a comparison with
the payments for women of other, non-Newar castes will suffice to ascertain the
status position of these Newar castes. The following synopsis'® of two separate
passages of the MA is based on this assumption.”

Divorce payment among the Newar

according to Rs for women of the following Rs
caste group Newar castes:

“Cord-Wearer” 100 (not mentioned) -
- - tharghar ra asal srest 70

(= ? Chathariya Srestha)
“other” §rest (= ? Pacthariya Srestha)

“Non-enslavable 60 Bada (= Bara or Sakya, goldsmiths 60
Alcohol-Drinker” and metal-casters)
Udas (merchants, craftsmen)
- - Jyapu (farmers) “and their 40
equals” (jyapu saraha)

Salmi (= Manandhar, oil-pressers)
Nakarmi (= ? Kou, blacksmiths)
Chipa (dyers ?)
Maili (gardeners)
- - Khusal (palanquin-bearers) 35
Musal (= ?)
Duna (=?)
Citrakar (painters) “and their
equals” (inai saraha)

“Enslavable 20 - -
Alcohol-Drinker”

Kasahi (= Kasai)

“Water-Unacceptable” Kusle
. . chabl
including 15 () Kuludom (=Kulu) (Tou ) 1>

Untouchable “and other”

Podh}ré (= Pore) |

Cyama (=Cyame) ] (Untouchables) 10

16 In the right hand column, the amounts have been corrected. The MA gives Rs 10 for the
touchable impure castes and Rs 15 for the untouchable ones. This is a misprint, as is proven by
the data of the MA of BS2009 V, p. 77f. § 12-13.—The identity of some of the castes is not clear.
Duna = ? Dunyeeyan mentioned by Nepali (1965: 173f., 184) as a touchable impure caste. Musa
=? Mu/Mow/ Mulmi/Moot, a subdivision of the Jyapu (Chattopadhyay 1923: 537).

17 MA pp. 468-473, 645.
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A comparison between the two columns shows the following:

a) The hierarchical gradation of the amounts is unambiguous, but the assign-
ment of most of the Newar castes to the five caste groups seems to be incon-
sistent.

b) The tharghar asal $rest occupy an intermediate position between two caste
groups, namely the “Cord-Wearer” and the “Non-enslavable Alcohol-Drinker”.
The legislator has obviously to tackle a factual contradiction between his theory
and ethnographic reality, since most of the Srestha wear the holy cord, but—like
most of the Newir, except for the Dew Bhaju and the Josi (to my knowledge)—
they partake of alcohol. In the orthodox view, these two things are incompatible.
This fact seems to be taken into account in two passages where the janai launya
naldunyd namdsinyd newdr, i.e., ‘the cord-wearer and the non-cord-wearer non-
enslavable Newar’, are mentioned on the same level as the caste group of the
“Non-enslavable Alcohol-Drinkers”.’® It is noticed, we may conclude, that there
are “Cord-Wearers” among the Newar, but because they partake of alcohol, the
legislator ranks them below the “Cord-Wearers” among the Parbatiya. Another
passage also indicates the MA’s en-bloc classification of the Newar as matwali, i.e.,
“ Alcohol-Drinkers”: by the term diksa linya matwali jat, ‘the matwali who receive
the diksa [diksd, consecration for wearing the holy cord]’, the Newar castes, such as
the Srestha, can also be meant.”

c) It is easier to understand the reasons why the Bara, i.e., the Sékya who are
Buddhists and do not wear the holy cord, are classified as “Non-enslavable Alco-
hol-Drinkers”. However, this is at variance with empirical reality, for the Sakya,
from whom the Buddhist priests, the Gubhaju, are recruited, regard themselves
as of equal rank with the Dew Bhaju Brahmins and thus as superior to the Srestha”.

d) The context fails to elucidate why the castes from the Jyapu down to the
Citrakar occupy an intermediate position between the caste groups “Non-enslavable
Alcohol-Drinker” and “Enslavable Alcohol-Drinker”. It is not laid down which
Newar are enslavable and which not. On the one hand, the MA distinguishes, at
least terminologically, between masinya and namdasinyd Newar.” On the other hand,
it decrees: “The Newar pure castes, who from ancient times had been enslavable,
must henceforth not be enslaved for having committed crimes which [normally]
are to be punished by enslavement (mdsinya khat). From now on, [only] the impure
castes among the Newar are to be enslaved if they commit a crime punishable by
enslavement”.” That is, although some of the pure Newar castes are still called
“enslavable”, they cannot be enslaved, unlike the non-Newar “Enslavable Alco-

18 MA p. 470¢. § 10, 14. By contrast, the MA of 2009 (V, p. 20 § 44) determines that cord-wearing
and alcohol-drinking exclude each other.

19 MA p. 389 § 33, cf. also p. 444 § 36-37.

20 Rosser 1966: 85f.; Nepali 1965: 150, 153f.; cf. also Greenwold 1974.

21 MA p. 454 §36-37.

22 “[...)aghi dekhi masi ayaka newar jat gairhama pani calnya sanmaka newar jatle masinya khat garyama
mherilai namasinya newdr jatkd saraha sajaya garnu aba upranta jya namasni [...] pani nacalnyd
newdr jatlai masinya khatma mdasiriicha”, MA p. 644 § 1.



ETHNIC GROUP AND CASTE 115

hol-Drinkers” among the other ethnic groups, such as the Bhotya, etc. It seems as
if in this respect, too, the Newar would be granted an exceptional position.

One may note in passing that the Pahari—farmers, basket-makers and wood-
cutters who settle in the southeastern corner of the Kaithmandu Valley—are not
grouped among the Newar,? despite the fact that they have largely been accultur-
ated by the latter.* Rather, the MA mentions them as one of the enslavable alco-
hol-drinking castes, together with the Bhote, Cepang, Majhi, Danuwar, Hayu, Darai
and Kumal.

In sum, the MA recognises the bulk of the Newar as an autonomous ethnic
group (newar jat) with an exceptional or even ambiguous position within the greater,
“national” hierarchy. Conspicuously, most of the Newar castes, if mentioned by
name at all, are dealt with in separate chapters.” A few other castes, such as the
Dew Bhaju, are not explicitly treated as Newar.

We can assume that the legislator’s uncertainty does not entirely result from
the conflict between the orthodox normative model and empirical reality, as in the
case of castes which, at the same time, wear the holy cord and partake of alcohol.
The classification of the various Newar groups is a difficult task, for even nowa-
days the observer is faced with an immense number of them; their names fre-
quently vary with the settlement and with the informants; some groups regard
themselves sometimes as a separate caste and sometimes as a subcaste; and the
information obtained on their status position within the hierarchy can also be
inconsistent.*

What can be inferred from the regulations dealing with the interrelations be-
tween Newar and Parbatiya? Let us examine some paragraphs on intermarriage
between Newar men and women who, according to the context, are from the
Parbatiya castes.?”

a) Newar A = O “Cord-Wearer” and lyaita (“concubine”) who has already
had intercourse with two “Cord-Wearer” men
A O obtain father’s caste status and receive full share of inher-
itance

b) Newar A =| O  a lyaita wife of any of the pure castes

/A (O Kamalwat Newar

23 MA p. 367 §4.

24 Toffin 1977: 2; Nepali 1965: 32.

25 MA pp. 644ff., 675ff.

26 Cf., i.a., Nepali 1965: 150ff.; Rosser 1966: 84ff. On the diversity of caste names in Bhaktapur
alone cf. Gutschow and Kolver 1975: 55ff. A synopsis of the data collected by Hodgson,
Hamilton, Oldfield, etc, on the Newar is given in Chattopadhyay 1923.

27 MA p. 644f.§ 2-6.
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¢) Newar A = () “Cord-Wearer” who has been “spoilt” by a previous
hypogamous union

A (O Lawat Newar (receive full share of inheritance if father’s

fellow caste members consent to accept bhat from them)

d) Newar A = O {”Non—Enslavable Alcohol-Drinker”} married as a virgin
or “Enslavable Alcohol-Drinker” or as a widow
A (O Lawat, do not obtain father’s caste status (!)

And finally a union between two Newar:
e) Newar A = (O Newar, lyditd, of a caste ranking lower than husband’s

/A (O either Lawat or they adopt mother’s caste status (accord-
ing to the will of the relatives concerned)

To all appearances, the term Lawat is only the abbreviated form of Lawat Newar.
Consequently, it seems that all issues of such intermarriages, including the
Kamalwat are regarded as Newar by the MA (cases a-d). The text is, however,
reticent about their precise caste status as well as about that of the fathers’. Ac-
cording to Sarma,?® lawat means ‘progeny of a hypogamous union’, but such an
interpretation would be at variance with case (e).

The later edition of the MA contains more detailed regulations: The Newar are
debarred from marrying Brahmin (Upadhyaya and asal Jaisi) and Rajput women
in general. They may, however, marry (as “concubines”, as it seems) divorced
women of the Chetri and other lower “Cord-Wearer” castes. Even if the Newar
man in question is the third husband to such a woman, their offspring obtain the
caste status of the father. If the Newar man is the fourth husband to the woman or
if the woman had previously been “spoilt” by entering upon a hypogamous union
with a non-“Cord-Wearer” man, the issue is called Lawat.?”

In fact, intermarriages between the Newar of the Kathmandu Valley and the
Parbatiya are unusual.*® Perhaps the prescriptions of the MA refer to the Hill Newar,
i.e., those Newar settling outside the Valley in regions where the dominant por-
tion of the population is made up of Parbatiya. We know that Hill Newar are
mostly regarded as one caste and figure under the label “Newar” or “Srestha” and

that the progeny of unions between Hill Newar men and local non-Newar women
are called Lawat.”

28 Sarma 2019: 910.

29 MA 2009, V. p. 75 § 1. According to Nepali (1965: 148f.), it is the offspring of hypergamous
marriages between two Newar, which is called in the Newari language Invn (hence lawat ?).

30 Nepali 1965: 187f.

31 Apparently, the Hill Newar are the outcome of a fusion of several Newar castes. They prob-
ably prefer the caste name Srestha because in the Kathmandu Valley it covers several grades
in the hierarchy, implying a relatively high status, roughly equivalent to ksatriya; in the Malla
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We may conclude that the integration of the intra-ethnic hierarchy of the Newar
into the MA’s all-embracing “national” hierarchy of castes is often deficient or
ambiguous and at variance with the self-assessment of the Newar castes. In spite
of terminological analogies, the relations between the two hierarchies are not
defined in all cases, and there is a lack of fit between the caste groups. Seen apart
from the Dew Bhaju and the impure Newar castes, the only indicators to the
status allocation of the pure Newar are the regulations of the divorce payment.
The list of these pure castes is far from being complete. The incongruities can be
traced back, partly at least, to the specific cultural traits of the Newar society
which obviously put the legislator in a dilemma. It will be shown below (pp. 142-
147) to what extent such specific traits can be legally recognised as such.

The Bhote, Kirati and other ethnic groups

Unlike the Newar, other ethnic groups do not have their own intra-ethnic hierar-
chies. Even if some of them do show an internal stratification, this is not compara-
ble to a hierarchy of castes. As a rule, every single ethnic group represents a
separate caste in the hierarchy of the MA, and this is true of empirical reality as
well. Another characteristic of these ethnic groups lies in the fact that they are
closely “pressed together” in the hierarchy: they are assigned to only two caste
groups, namely to the “Non-enslavable Alcohol-Drinker” and, most of them, to
the “Enslavable Alcohol-Drinker”. This is in clear contrast to the Newar and
Parbatiya castes with their rather discontinuous distribution between the highest
and the lowest status positions in the hierarchy (cf. p. 9, fig. 2).

Let us emphasise that the MA contains little information on these groups and
their precise status allocation. They are, indeed, mentioned only sporadically, for
example, the Sunwar, the Limbu Kirati, the Gurung, the Magar, the Lepca (Lapcya),
the Tharu, and finally the Cepang, the Hayu, the Bhotya, the Majhi, the Danuwar
and the Darai.* Often the MA mentions them when it should be underlined that
their customs are an exception to the rule. A “tableau” of such anomalous para-
digms is given in the text referring to the Mecya (cf. above pp. 72-74), enumerat-
ing the Newar, Magar, Gurung, Bhotya and Lepca who eat the meat of buffalo,
pig, chicken, cow and elephant, respectively.

Fig. 13 is an attempt to classify these ethnic groups. On the left they are tenta-
tively classified according to ethnographic criteria and according to their self-

period, the nobility was mainly recruited from among the castes or subcastes now subsumed
under the name Srestha (cf. Nepali 1965: 159ff.).—As Caplan (1973: 49, 53) and Fiirer-Haimendorf
(1960: 28) note, children from marriages between Hill Newar men and Magar or Gurung
women are called Nagarkoti (and not Lawat), and I was told the same with regard to mar-
riages between Hill Newar men and Tamang women (cf. p. 202f.).

32 MA pp. 604; 565; 392, 454f.; 392; 367 § 4 (in order of reference). As to the name of the ethnic
group commonly known as Lepcha, modern Nepali spelling varies: lepci/lapca/lapce.
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Fig. 13. Ethnic group and caste

ethnographically in the MA
mentioned as caste group
- Magar Magar } “Non-enslavable
U Gurong (Gurung) Gururh/Gururhghale | /Alcohol-Drinker”
Tibetanoid  Lepcha (Lepca) Lapcya
Tamang (Tamang) | =~ 1
........... Sherpa (Syarpa) and
other local groups
Tibetanid of Tibetan cultural * Bhotya
and linguistic )
affiliation in the
high mountains from
Limi to Wallung J
Limbu Limbu Kirati L “Enslavable
Kiranti Rai (Rai) - Alcohol-Drinker”
Sunwar (Sunuwar) Sunuwar
etc -
- Chepang (Cepang) Cepan
SEREEREREEEE Hayu/Vayu .(}.{.a'y.Li) ....... ( Hayu) ..............
Majhi (Majhi) Majhi
Awaliya Danuwar (Danuwar) Danuwar
Darai (Darai/Darai) Darai

designations; the classification on the right is based on data drawn from the MA.»

The diagram shows a) that, quite naturally, linguistic or cultural subdivisions
are on the whole irrelevant for the legislator; b) that only a dwindling number of
the numerous ethnic groups is mentioned by name; and c) that the category
“Bhotya” is too wide.

Just as in the case of the Newar, here again we may assume that the legislator
is rather at a loss when confronted with the complexity of the empirical facts.
Thus the classification of the so-called Kirati well illustrates the incongruities be-
tween the objective linguistic criteria, on the one hand, and the subjective criteria
of self-perceived ethnic identity, on the other.>

33 Cf. note 32.—With the exception of the Awaliya, all groups enumerated in fig. 13 speak Sino-
Tibetan languages; Cepang and Hayu are also believed to be related to the Kirati languages (cf.
Hale 1973: 11; Michailovsky and Mazaudon 1973: 135-152; cf. also Shafer 1974: 142-157).

34 The diagram below is based on Fournier 1974: 62; Michailovsky and Mazaudon 1973: 136, 138.
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linguistically ethnically
Jirel Tibetan dialect =
‘Sunuwar proper 2
Surel Kirati languages c 'ﬁ
Rai (Bahing) (Bahing) 3 h
Limbu East Himalayish a
Hayu languages

The picture is further complicated by other facts. For example, the Jirel and the
Sunuwar proper are Lamaists, whereas the Rai, Limbu and Hayu are not. Yet
again, Rai is an artificial designation of recent origin under which a great number
of more or less endogamous local groups with considerably varying dialects are
subsumed. As is well-known, the Nepali term rai was initially only employed for
the leaders of villages and/or of local descent groups of the contemporary Rai;
only later did it become an ethnonym. Perhaps it is due to this new name that the
various groups, now called Rai, became aware of their ethnic identity.®

We also learn little about the statuses these ethnic groups as individual castes
have within the hierarchy. The order of enumeration of their names offers hardly
any indication. One passage of the MA gives the sequence: Bhotya—Cepang—
Majhi—Danuwar—Hayu—Darai—Kumhal—Pahari, whereas another one mentions
them in the subsequent order: Bhote—Cepan—Darhai—Majhi—Hayu—
Danuwar—Kumal—Pahari.* In a document nearly twenty years older than the
MA the enumeration of the “Enslavable Alcohol-Drinkers” is different again:
Balami—Majhi—Danuwar—Sunuwar—Murmibhotya—Cepang—Pahariwarai—
Kumhal—Waranu.*”

On p. 73 we have pointed out that the MA mentions a number of ethnic
groups in connection with the animals whose meat they habitually eat. The
following (fragmentary) list in fig. 14 shows, however, that meat consumption
does not provide a consistent rationale for status allocation.® As an “attributionistic”
criterion it is of as little help as is the caste-specific occupation in other contexts
(p. 73f.).

35 This surmise is not necessarily contradicted by McDougall (1973) in whose view the Rai were
originally a group of linguistic and cultural homogeneity. He assumes that the abundance of
subgroups to be noted today has resulted from fissiparous tendencies inherent in their kinship
system.

36 MAp.376§4;p. 625§ 4.

37 Nepali 2022: 203, reprinted in the annex to the MA, p. 701.—The Balami are mentioned by
Nepali (1965: 174) as an impure Newar caste; and the Waranu could be identical with the
Bar(h)amu, another Awaliya group (cf. Putnam 1975: 16; Frank 1973: 39, 150).—Here, too,
empirical reality diverges from the law. Although the MA classifies the Cepang as a pure caste,
the Brahmins and Chetri practically regard them as Untouchables (Jest 1966: 17f.).

38 fish = from one’s professional fishing; * = mentioned in the MA.—The synopsis is based on the
following sources (in order of reference): Pignéde 1966: 40, 164; Hitchcock 1966: 81; Gorer 1967:
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Fig. 14. Meat of animals eaten by members of ethnic groups
meat of animals eaten: caste group:
Newar buffalo* (...) all caste groups
| Gurung ..... buffalo, goat, chicken* “Non-enslavable
Magar pig*, chicken Alcohol-Drinker”
| Lepcé ........... pig, cow, goat, chicken, elephant*
“Bhote” buffalo, cow* and/or yak (and its
cross-breeds), goat, sheep, chicken
Limbu buffalo, pig, goat, chicken
Sunuwar proper buffalo, pig, goat, chicken “Enslavable
Cepang buffalo, pig, goat, chicken Alcohol-Drinker”
Hayu pig, (...)
Majhi buffalo, sheep, goat, fish
Danuwar goat, chicken, fish, (buffalo?)
Darai goat, chicken, fish, (buffalo?)

We see that it is only the Bhotya who partake of beef (i.e., the meat of cows or
oxen perished by an accident or a disease). That the Magar as “pork-eaters” rank
higher than the Bhotya “beef-eaters”, is not surprising, even though the latter,
for their part, refuse to eat pork. But why do the Magar rank higher than the
other “pork-eaters” among the enslavable castes? Or, why do “beef-eaters” and
“pork-eaters” belong to the pure castes at all if the eating of beef (Sarki) and
pork (Kami, Sarki, Damai, etc) is, at the same time, a particular characteristic of
the Untouchables? In any case, the consumption of beef seems to be of more rel-
evance for status allocation than that of pork. It cannot remain unnoticed either
that the Awaliya (Majhi, Danuwar, Darai) eat fish and earn their living by fishing,
and we have to ask to what extent this fact may account for their relatively infe-
rior status.”

Intra-ethnic stratification: the Gurung

The intra-ethnic hierarchy of the Newar is, as we have seen, a genuine caste hier-
archy. To what extent can other types of intra-ethnic stratification be compared or
approximated to the caste hierarchy? This is another problem little considered by
the MA, and the case of the Gurung may obviously be regarded as an exception.

84; Jest 1975: 135ff., 186; Fiirer-Haimendorf 1964: 12; Jones 1973: 25f.; Caplan 1970: 67; Fournier
1974: 64, 72; Nebesky-Wojkowitz 1959: 83; Bista 1972 b: 105, Jest 1966: 177; Michailovsky and
Mazaudon 1973: 138; Bista 1972 b: 132f.—On the killing of the cow cf. below pp. 204-205.

39 The untouchable Pore also fish. On fishing cf. above p. 75, on the Majhi cf. Koirala 1968.
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According to Pignéde,* the Gurung are divided into two status groups, namely
the higher-ranking Carjat and the lower-ranking Solahjat. The Carjat, for their
part, comprise four clans: the Ghale, Ghodane, Lama and Lamichane.*' The status
declivity between Carjat and Solahjat is reflected, among other things, in the fact
that the latter had until recently been regarded as the servants of the former, and
that even today, lamas and village headmen (kroh) are exclusively members of the
Carjat group. Tradition has it that in former times the kings and priests of the
Gurung were Carjat. Although both names contain the Nepali word jat and both
groups are strictly endogamous, Carjat and Solahjat cannot be considered castes
stricto sensu, for pollution, commensality taboos, etc, are of no relevance for the
relations between them.

Pignede reports that it was the Gurung themselves who doubted (and still
doubt) whether there is a status declivity at all between Carjat and Solahjat, or
whether it is legitimated by tradition. He quotes cases where people belonging to
the Carjat tried to justify their superior position by drawing upon certain
documents, and adds that the government under Jang Bahadur is said to have
confirmed their claims.*

Be that as it may, the MA fails to give such explicit confirmation. Above all, it is
striking that the MA speaks of “Gurung-Ghale” (gurumighale) as if it wanted to
make plain that the Ghale are to be classified as Gurung. This is noteworthy since
the Ghale of the Trisuli and Akhu Khola valleys regard themselves as an autonomous
ethnic group, and not as a Carjat clan of the Gurung.®’ The MA further states:*

As all people called Gurung (gururit nam gairlia) represent onc caste and as to
date they accept bhat from one another (jat ekai [. . .] ra bhatma ajasamima sarowar caldi
ayako hunale), voluntary sexual intercourse with an unmarried or a widowed woman
as well as bhat acceptance from that woman are not punishable acts (khatbat). Every
Gurung is free to accept bliat from another Gurung and to marry a Gurung woman
or to marry his daughter to a Gurung; he does not lose his caste status (jit jadaina).
Whoever refuses to do so by asserting that his status is higher than that of the
other party (hamro jat thulo ho tasko jat sanu lo) is liable to be fined with Rs 20.

The full text runs as follows:

“gorkha raj bhar mulukka bhatma sarowar calyaka guriivit nam gairha jatka
(...) karimya widhwako raji khusile kavani garnyalai bhatma boryako bhaya
pani nabhaya pani gurunt nam gairhako jat ekai hunale ra. bhatma pani
ajasamma sarowar caldi ayiko hundle karani garnya gardunya duwailai khatbat

40 Pigneéde 1966: 163-187, 224-226; cf. also Messerschmidt 1976: 4-9, 124f.

41 Carjat < Nepali cdr, ‘four’, and jat; Solahjat < Nepali sora/solaha, ‘16’

42 Pignéde 1966: 161, 182, 186ff. Cf. also Doherty (1974 a: 286) who emphasises the cultural unity
and common ethnohistorical basis of the Carjat and Solahjat.

43 My own observation. Incidentally or not, the same twin term Gururhghale already occurs in a
document dating from BS 1893, that is, 17 years prior to the publication of the MA (cf. Nepali
2022: 204).

44 MA p.454f.§38.
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lagdaina. (...) guritrit nam gairhaka chori guriiri namle wiha garna bhani
karimnyaka daiyadarsita magi wika garecha bhanya. dinya linyako jat jadaina.
aphnai jatma rahaticchan. phalanaki chori wiha gardaian [gardainait] bhanyo
wa. phalanalai chori dirimau bhanya chori dida lida. aphnu khusi huriicha. kar
lagdaina. guriirit guriiti jatma hamro jat thulo ho tasko jat sanu ho bhanya ra.
bhat kadhnyalai 20/20 ripaiya daiid garnu (...)"

Nota bene, the MA does not prohibit the Carjat and the Solahjat from continuing
to be endogamous, as the decision on whom a Gurung marries or to whom he
marries his daughter is explicitly at the discretion (aphnu khusi) of the persons
concerned. Likewise, the Carjat are not forbidden to regard themselves as supe-
rior to the Solahjat; rather they are forbidden to interpret their superiority in
terms of caste status.

This passage with its conspicuously careful framing proves that the MA only
recognises intra-ethnic stratification as caste stratification if contact between mem-
bers of different status groups can produce a particular kind of pollution. Herein
seems to lie one of the reasons for the legislator’s relatively little concern for the
various ethnic groups: he, who in principle conceives society as a caste society,
does not interfere with intra-ethnic status groups unless he finds them “caste-
relevant”.

Ethnographic evidence, however, teaches that there are also intra-ethnic
stratifications which are substantiated on the basis of a purity conception specific
to the ethnic group concerned. The question is to what extent such ethno-specific
purity conceptions “fit into” the ideological framework of the MA’s caste hierar-
chy. Two Tibetanid groups, both not specifically mentioned in the MA, but pre-
sumably subsumed under the term Bhotya, will serve as paradigms namely the
people of Dolpo and the Syarpa (Sherpa) of Khumbu.

Intra-ethnic stratification: Dolpo and Khumbu

Until the mid-19th century, Dolpo was largely isolated from the rest of the Nepa-
lese state’s territory.”” The caste hierarchy of their southern neighbours has thus
been of little importance for the Dolpo people. However, due to their commercial
relations with the caste population of the upper valley of the Bheri and of the area
of Jumla, they are familiar with the social organisation of the castes. Brahmins,
Thakuri and Chetri living there prevent the Dolpo people from entering their
houses, and the latter are aware of the motives: “We are regarded as impure since
we eat yak’s meat (equated to cow’s meat).” Comparing their intra-ethnic strata
to the castes, they quote a dictum (probably translated from Nepali and thus of
foreign origin): “For the Brahmin the mouth is pure, for the Tibetan the bone (=

45 Jest 1975: 43-55.
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descent) is pure”.* That is, for the Brahmin it is commensality which matters, for
the Tibetan (of Dolpo) the observance of alliance rules. On the whole, Tibet’s
social hierarchy is by far more relevant to the Dolpo people as a validating frame-
work for their own hierarchy.¥ )

The inhabitants of Dolpo are divided into four strata: a) The “indigenous” part
of the population forms the highest stratum from which the lamas and the village
headmen are recruited. b) Next rank the descendants of immigrants as well as
those persons of stratum (a) who have married women from among these immi-
grants. ¢) The ‘gar-ra are mostly peasants, though the word means ‘blacksmith’. d)
The be-ra manufacturers of brushes, settling on the periphery of the villages, most
of them being employed as servants of wealthy people. Every stratum is
composed of a number of exogamous lineages and is endogamous. Marital
alliances are only allowed between families belonging to the same stratum, that
is, between persons who “drink from the same cup” (cf. below p. 124). Sexual
intercourse with persons from a stratum lower than one’s own entails the loss of
one’s stratum-affiliation. However, rehabilitation is possible by drinking water
which a lama has brought into contact with a piece of gold; this act is meant as a
purification.*

With reference to Dolpo, Jest deliberately speaks of strata, avoiding the term
caste. He demonstrates that, historically speaking, the most important elements
of the Dolpo hierarchy are of Tibetan origin, such as the division into four strata,
the inferior position of the blacksmiths (‘gar-ra), the specific commensality rules
regarding the “drinking from the same cup” and even the purification by means
of gold and water.* Formally, the hierarchy in Dolpo lacks the specific totality of
institutions and ideas of a society of castes. Nevertheless, some analogies cannot
remain unnoticed. Regarding the transfer of impurity, the same unilaterality pre-
vails as within the caste hierarchy: in Dolpo, too, impurity emanates from the
status-inferior person, be it by drinking from the cup which he has touched with
his lips or by sexual contact with him.%

Matters are similar in Khumbu. The Syarpa (Sherpa) of Khumbu are divided
into two categories: a) the “pure” khadeu comprising mainly old-established Syarpa
families; and b) the “impure” khamendeu consisting of Khamba immigrants from
Tibet as well as of the Yemba said to be the progeny of former slaves.” There are
no linguistic or cultural differences whatsoever between khadeu and khamendeu;
the economic declivity is, however, considerable.

As in Dolpo, the purity concept manifests itself in a simpler form than in the

46 balun gi ka [recte: kha) chaiis-ma bod-pa gi rus chans-ma, Jest 1975: 257.

47 Jest 1975 : 257.

48 Jest 1975: 247-256.

49 Jest 1975: 2471f. Formally at least, the purification by means of “gold-water” is similar to that
practised among the castes, see above p. 33f.

50 Jest (1975: 252) asserts that defilement is not brought about by, or emanates from, the lower-
ranking contact person, but is caused by the mistake on the part of the higher-ranking one.
Considering the facts he himself adduces, Jest’s assumption is hardly plausible.
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caste society. A khaden becomes polluted if he drinks from a cup which has previ-
ously been touched by the lips of a khamendeu. (khadeu literally means ‘mouth-
good’, khamendeu ‘mouth-not-good’.) The defilement is extinguished by washing
the vessel. A khadeu will be degraded to khamendeu if he maintains permanent
sexual relations with a khamendeu and the progeny of such a union will also be
regarded as khamendeu.

We see that pollution can only be transferred by sexual or oral contact through
using one’s cup. Unlike the castes, neither bodily touch nor-the acceptance of food
and water from the hands of a khamendeu nor eating in his mere presence are
polluting. Another difference lies in the fact that impurity is less virulent than
among the castes, since only in the case of permanent sexual relations with a
khamendeu will a khadeu be degraded.

Finally, there is one practice in open contrast to the regulations of the MA.
According to Fiirer-Haimendorf, the offspring of hypergamous marriages between
Syarpa women and Gurung or Chetri men are recognised as Syarpa.”

Caste and ethnic identity: the Tamang as Bhotya

Unlike the subhierarchy of the Newar, the stratified societies of Dolpo and Khumbu
on the one hand, and the greater hierarchy of the MA, on the other, exist side by
side and do not meaningfully fit into each other, in spite of some analogies. That
with the growing intensity of contacts of their representatives a “rapprochement”
between the two systems can take place and that, as a consequence, ethnic iden-
tity hitherto ignored by the legislation can in the end provide an onset of an
emerging caste identity, will be demonstrated by the paradigm of the Tamang, a
group among the “Bhotya”.

As already mentioned, the designation Bhotya or Bhote, i.e., “Tibetan”, used
in the MA obviously comprises a number of groups exhibiting considerably vary-
ing linguistic and cultural characteristics, namely the Tibetans proper and those
groups which we have termed Tibetanids and Tibetanoids (see p. 6f.). The width
of this category is best illustrated by Jest who, as to the Tibetanids alone, enumer-
ates a total of 13 local groups settling in an area ranging from Limirong in the
West via Manang and Langtang to Wallung (Halung) in the extreme East of Ne-
pal.* Besides that, the MA does not use the term Bhotya for ethnically homogene-
ous groups only. This is shown by its regulations with regard to incest, according
to which members of the caste group “Non-enslavable Alcohol-Drinker” (as, say,
the Gurung or the Magar) are to be degraded to “enslavable Bhotya” % The Bhotya

51 For the subsequent discussion cf. Fiirer-Haimendorf 1964: 34-37, 89f., 103, 125, 280, 288. On a
similar intra-ethnic stratification among the Lhomi of Wallung cf. Fiirer-Haimendorf 1975: 126.

52 On the question of intermarriages cf. also Oppitz 1968: 125ff.

53 Jest 1975: 33-39.

54 MA, pp.543-547.
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being a sort of reservoir for degraded persons of various ethnic origin, along
with the fact that they partake of beef, may account for the contemptuous conno-
tation the term has in the general usage of high-caste Nepali speakers.”

Although the Tamang are now the country’s largest ethnic group (the Census
of 1971 speaks of 555,000 Tamang native speakers), they are not mentioned by
name in the MA, not even by the then usual designations Murmi or Lama. Yet
according to Baburam Acarya, the name Murmi is verifiable in documents dating
from about 1769,% and in a lalmohor from BS 1893 (= 1836) the Murmibhotya are
mentioned as a caste belonging to the “Enslavable Alcohol-Drinkers”.”” In fact,
the MA takes no heed of the subjective ethnic identity of the Tamang nor of the
existence of objective cultural criteria marking them off from the rest of the Bhotya.
As ethnographic evidence shows, the Tamang regard themselves—at least to-
day—as an autonomous caste. They refuse to accept the label Bhote and decline
an identification with the various Tibetanid groups, even if they are also follow-
ers of Lamaism and, according to their own tradition, descendants of immigrants
from Tibet.%®

It was not before 1932, that is to say, nearly 80 years after the promulgation of
the MA of Jang Bahadur, that the legislator took this discrepancy into account—
without succeeding in fully abolishing it. A decree signed by King Tribhuwan and
the then Rana Prime Minister Bhim Samser lays down that, instead of the hitherto
employed designations Lama and Bhote, henceforth the designation Tamang may
be used officially: “Henceforth [. . .] the group of the Twelve Tamang from among
the caste of the Bhote (12 taman jatika bhoteko jat) shall not be called Lama [or]
Bhote in documents of the military and civil administration, of the government
offices and of the army as well as in everyday life (wyawahar), but shall be called
Tamang.” It is also stated that the decree complies with an application which was
addressed to the government by a leader (aguwa) of the “Twelve Tamang”.* The
text reads as follows:

55 Even nowadays, Bhote is a synonym for ‘savage’, ‘dirty fellow’, ‘serf’, ‘beef-eater’ and the
like.—In general usage, too, it is only occasionally that Nepali speakers call the inhabitants of
Tibet proper Thakse Bhote in arder to distinguish them from the “Tibetans” settling within the
boundaries of Nepal. However, the distinction is not clear-cut, as the inhabitants of Thak,
especially the Thakali, are also called Thakse. Cf. also Sarma 2019: 488, 802.

56 Acﬁrya 2024: 234, 237. According to the same author (2024: 325f.), at the time of Prithwi
Narayan’s reign the term Bhote was used in reference to at least three different groups,
namely the Tamang, the Syarpa (here the inhabitants of Kuti and Bigu) and the Tibetans
proper.

57 Nepali 2022: 203-204.

58 The Tibetanid inhabitants of Khumbu and Helambu similarly refuse to be called Bhote (Gold-
stein 1975: 68ff.). To my knowledge, some high caste speakers label even the Gurung as Bhote.
The Gurung, for their part, reserve this term (bliot-mai, in their language) for the Tibetanid
groups (Pignéde 1966: 162).

59 Published in the Gorkhapatra, BS 1989 srawan 11 gate.
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“nayar Tstahdr age nepal sarahad bhar mulukka jargt nijamati adda gauriida
goswara bhai [bhat ?] bharadar raiti duniya gairake yathocit.

upranta 12 taman jatilar lama bhote bhanne calan calekole aritharii anck
kisimka jat tharharika pani lama bhote bhant bolaine ra lekhine hunale kun
bhat [recte: bhote] ke jat tharko ho kehi chuttine bhaena hami 12 tamanlai aphno
taman jat bhanne bhanine lekhne lekhaine garai bakse huriwdo ho bhani so taman
jatika sardar bahadur jang wir (...) aguwa bhat jaher garekd kur@d mandsiwai
dekhicko huiida so kurd manjur gari bakst yo Tstahar jart gart bakseko cha.

aba upranta hamra nepal sarahad gorkha raj bharka taman jatile aphno jat
lekhda lekhawiida taman bhanne lekline lekhaune garnu jangt nijamati sarkari
addakhana paltanka kagajma ra duniyadarka wyawaharma pani 12 taman jatika
bhoteko jat lekhda ra so jatka bhotelat lekhaurnda lama, bhote nabhant taman
bhant lekline wolaune garnu.”

It is striking that, according to the context, the Tamang cease to be called Bhote
but continue to be regarded as belonging to the Bhote. What is more, the text
employs the words jat and jati for both the Bhote and the Tamang. Thus it is left
undecided whether the Twelve Tamang are recognised as a separate caste or as a
mere subgroup within the caste of the Bhote.

It is worthwhile noting that the decree only refers to the Twelve Tamang and
not to all those who actually call themselves Tamang. I do not know which group
is meant by Twelve Tamang. Fiirer-Haimendorf reports on the Tamang settling to
the East of the Kathmandu Valley that they are divided into two groups, the
higher-ranking of which is the Barajat (< Nepali bara, ‘twelve’ + jit, here in the
sense of ‘clan’) and the other one Atharajat (< Nepali athara, ‘eighteen’); the former
are Tamang of “pure” descent, the latter stem from marriages between Tamang
men and women of other groups and castes. On my travels in the same area I
could find no trace of such a division.

Nevertheless, the decree is a noteworthy document of the ethnogenesis of the
Tamang. What prompted the legislator to this naming can at present only hypo-
thetically be reconstructed, and the subsequent attempt to do so is based on my
own field work among the Tamang in western Central Nepal.

Before 1932, probably even before the MA’s promulgation, the ancestors of
the present Tamang had a minimal or latent identity, based on common cultural
and linguistic criteria and on the awareness of a common, mostly mythically
substantiated origin.®' At this stage, sections of the “protogroup” were known

60 Fiirer-Haimendorf 1956: 167.

61 It would be beyond the scope of this study to dwell on the subject. Suffice it to mention that
many Tamang groups locate the place of their origin in Uiseme (dBus-kyi bSam-yas) in Central
Tibet. On the attempts to establish an etymology of the name “Tamang” from Tibetan rta-
maris, ‘abounding in horses’, or from Tibetan rta-dmag, ‘cavalry’, and to derive “Murmi” from
Tibetan mur-mi, ‘border-dweller’, cf. Macdonald 1966: 28. On Tamang myths of origin cf., i.a.,
Lama 2025 and Hofer 1975.—tamadng or tamdi is the usual spelling in Nepali; the correct tran-
scription of the word as pronounced by the Tamang themselves is tanuai.
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as Murmi, Murmibhotya or Lama. It is also very likely that, at least among some
sections, the name Tamang was used as a self-designation long before 1932.
However, the protogroup of the Tamang did not exhibit, for the outside ob-
server, any striking differences from the Tibetans and the Tibetanids with re-
gard to physical habitus, habitat, dress, religious traditions, etc. Thus the legis-
lator, just as the bulk of the caste population in the midland areas, did not dis-
tinguish them from the Bhote.

This classification was challenged when, approximately by the mid-19th cen-
tury, contacts between the proto-Tamang and the caste population became more
frequent. On the one hand, the proto-Tamang migrated down to the southern
foothills and, on the other, many Nepali speakers, mostly Brahmins, Chetri and
some Untouchables, came to the higher regions of the foothills (up to an altitude
of about 1800 m) to settle there. (Nowadays the majority of the Tamang live in
hetero-ethnic areas.) The demographic interpenetration brought about a cul-
tural assimilation of the proto-Tamang to the Parbatiya castes. The acculturation
in the fields of dress, house-building and agricultural techniques resulted pri-
marily from the ecological adaptation. The general cognitive re-orientation, along
with a partial Hinduisation of the pantheon and rituals, was enhanced by the
growing distance to the cultural hinterland in Tibet as well as by the necessity of
fitting into a new social environment politically and economically dominated by
the higher castes.

A side-effect of this fitting-in process was an actualisation of the ethnic iden-
tity hitherto latent. The Twelve Tamang in the 1932 decree obviously had a lead
in the acculturation, and their elite could benefit from this advantage to justify
their claim to be dissociated from the Bhote. They do not seem to have suc-
ceeded in obtaining, in 1932, the sanctioning of their autonomy as a caste which
had de facto long been in existence within regional or local hierarchies. What
they did obtain, however, was the sanctioning of the ethnic identity of the Murmi,
Murmibhotya and Lama by the official approval of the new and comprehensive
appellation Tamang. As the example of the name of the Khas being changed into
tagadhari ksatri shows (cf. p. 90), the importance such “name bestowals” may
have for caste identity, too, should not be underestimated.

Possibly other ethnic groups, such as the Gurung or Magar, have also been a
product of similar differentiations, and their ethnic identity might have been
reinforced or re-defined by their integration into the caste hierarchy. Be that as
it may, such trends are manifest even nowadays among some Tibetanids. Thus
the inhabitants of Karmarong®?and Langtang® call themselves “Tamang”, at least
vis-a-vis outsiders, whereas other “Bhote” groups claim the status of the Gurung.*

62 Jest 1975: 51.
63 My own observation.
64 Firer-Haimendorf 1964: 25.



128 THE CASTE HIERARCHY AND THE STATE IN NEPAL

Conclusion

The inadequate consideration given to the ethnic groups by the MA is in conspicu-
ous contrast to their demographic weight and cultural diversity. At least four
factors account for this deficiency:

a) When the MA was conceived, many ethnic groups were more or less un-
known due to their settling in areas not easily accessible. b) Many of them scarcely
maintained permanent relations with the caste population and therefore a more
precise fixation of their caste statuses was not a “burning” question. c) As illus-
trated by the examples of Dolpo and Khumbu, and even that of the Newar, intra-
ethnic stratifications were sometimes incompatible with the MA’s conception of
hierarchy. d) Finally, the allotment of the ethnic groups was complicated by a
great number of names labelling local or regional subdivisions of groups and/or
castes.

Considering the general situation, it seems that the enactment of detailed sta-
tus allocations was neither possible nor desirable. Obviously, the legislator inter-
vened only in cases where he was petitioned by representatives of the people
concerned. The clauses dealing with the Mecya and the Gurung are two examples
of this.®> It is hardly surprising that the legislator fails to consider subjective ethnic
identity in itself, for his criteria for the gradation of status are objective in the
sense that they result from factual interrelations between the status bearers. As to
the Gurung, the MA does not sanction their ethnic identity, but only their identity
as a caste; on the other hand stands the fact that the sanctioning of caste identity
has probably had a reinforcing effect upon their ethnic identity. As to the Tamang,
the ambiguous formulation of the 1932 decree amply demonstrates how flexibly
the legislator could react to changes in empirical reality.

65 Cf. above pp. 72f., 120ff.
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NATIVES AND FOREIGNERS IN THE HIERARCHY

“Tout chez les Indiens est empreint du cachet de l'originalité et
de l'indépendance: jamais ce peuple présomptueux et vain,
pénétré de I'idée de sa prééminence morale, n’a pu condescendre
a régler ses meceurs sur celles des étrangers, envers lesquels il
n’a cessé de se tenir a la plus grande distance possible.” (Dubois
1825: 1, 275).

The hierarchy of the MA deserves to be called a universal hierarchy in that it
includes not only the native peoples of Nepal, but in principle all peoples within
and outside “Hindu humanity”! (and even Nature, as we have seen on p. 59). To
be more exact, the MA extends the caste hierarchy beyond Nepal's frontiers to the
outside world with which Nepal had contacts at that time. Thus the MA calls
Nepal’s own castes hamra mulukka car warna chattis jat, i.e., ‘the four varna and 36 jat
of our country’, or gorkha raj bhar mulukma car warna chattis jat gairha, i.e., ‘all the
four varna and 36 jat in the whole country under Gorkha rule’, and distinguishes
them from the castes of other countries under foreign rule, wirana rajka mulukka ...
jat.? Among the latter are those castes which are not native to Nepal and/or rep-
resented only by a small number of residents, as, for example, the various Indian
Brahmins or the Europeans living in Nepal. There is a further distinction between
foreigners who are only temporary residents in Nepal and those who have lived
there for one or two generations.®> As is well-known, at that time only few Euro-
peans were allowed to enter the country; Indian Brahmins, Muslims and ascetics,
however, came as pilgrims, priests (attached to various sanctuaries) or merchants
to Nepal.

Which legal status in general, and which caste status in particular, are accorded

1 This term was coined by Burton Stein (1968: 80).
Cf.,i.a, MA p. 297 § 10, p. 673 § 14-15.—The later edition of the MA (2009, V, p. 8 § 21) speaks
more precisely of nepal sarkdrka muluk, ‘the country under the Nepalese Government (rule)’,
and of nepal sarkarka raiyat, ‘the subjects of the Nepalese Government'.

3 MAPp. 670 § 1-2, p. 673 § 14-15.—Let us add that the MA recognises the sovereign rights of
foreign states. A murderer who flees to India or Tibet must be prosecuted by the courts of
these countries; no Nepalese is allowed to capture or kill him abroad (MA p. 286 § 20).
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to the foreigners, and how are their relations to the native people regulated?

To begin with, let us consider the position of the foreign Brahmins as has been
shown above on p. 111f. in connection with the Dew Bhaju. Conspicuously, these
foreign Brahmins, from the Tirhuti to the Drawid, are subsumed under the desig-
nation madhisya desi, that is ‘those from Mades$ (Madhyades) and De¢’. In popular
usage, the term des/des (lit. ‘country’) also means India, whereas mades/mades re-
fers to India as well as to both the Indian and the Nepalese sections of the Terai.
Obviously, the Brahmins settling in the Terai and the Indian Brahmins proper are
regarded as a single category. One of the reasons may lie in the fact that many
Brahmins (and other castes) of the Terai and in Northern India, though separated
by the political frontier, bear the same caste name and share the same status and
culture.?

The relatively low status position the MA accords to the Indian Brahmins is
all the more surprising as many of them are, quite in contrast to the Nepalese
Upadhyaya, strict vegetarians. While it can be taken for granted that the
foreign Brahmins, along with the Dew Bhaju of the Newar, rank below the
Upadhyaya, asal Jaisi and Rajput, their relation to the Chetri is not clear. Even if
they are consistently enumerated after the Chetri (tagadhar: ksatri) some other pas-
sages of the MA suggest that they rank above the Chetri. For example, sexual inter-
course, by mutual consent of the parties and without defilement through bhat,
between a foreign Brahmin man and a Chetri virgin or widow is not punishable,
whereas, vice versa, intercourse between a Chetri man and a foreign Brahmin
woman is, even if there was no defilement through bhat between the two. The
former case is treated as a (normal) hypergamous union, the latter as a slightly
hypogamous one.’

In spite of their ranking below a ksatriya caste, namely the Rajput, the foreign
Brahmins are not only recognised as “Cord-Wearers”,* but are also regarded as
Brahmins and therefore exempted from the death penalty, just as the native
Upadhyaya or Jaisi are.” Consequently, the rules with regard to the relations be-
tween “Cord-Wearers” and non-"Cord-Wearers” are also fully applicable to them.
If a foreign Brahmin has had intercourse with a (native) untouchable woman, he,
too, will be degraded and imprisoned; additionally, he will also be branded if he
is resident in Nepal; otherwise he will be expelled (des nikali) after serving the
prison sentence.?

A similar distinction, with similar consequences for the legal status, is to be
found between a) the native Muslims (nepalka musalman); and b) the foreign Mus-
lims (pardesi musalman), such as the Muslims from Kashmir (kasmeri musalman).’
Just like the Muslims, the Mleccha are classified as a touchable impure caste. We

Cf., for example, Bista 1972 b: 109ff.

MA p. 65982, p. 661§ 2.

tagadhari saralin, MA, p- 670ff. § 1-2, 14-15.
MA p.281§1.

MA p. 670ff. § 2, 15.

MA p. 677 § 5-6.
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may well say that there are no native Mleccha, since the MA seems to identify the
Europeans as Mleccha; this term occurs, indeed, as a synonym of kristan or iyuropiyen
(< Christian, European).’

As a general rule, foreigners rank lower in the hierarchy than the natives.
Whereas this is hardly plausible in the case of the Brahmins, the classification of
the Muslims and Europeans as impure castes can be explained by their killing
cows and eating beef, on the one hand, and by the fact that their religions are
diametrically opposed to Hinduism. That is why the ancient Sanskrit word mieccha

is applied to the Europeans with its pejorative connotations, such as ‘barbarian’ or
711

‘pagan’.
P ’%here is no doubt that these phenomena must be viewed in connection with
the political and cultural demarcation against India which Nepal has pursued ever
since the time of King Prithwi Narayan Sah.? Until quite recently, India was some-
what contemptuously called Muglan (< mughal/mogul), a term implying that it is a
country “adulterated” by Muslims.” The distance to India is also illustrated in
numerous anecdotes on status disputes that emerged in connection with inter-
marriages between high caste Nepalese and Indians.* Prithwi Narayan’s dictum
has gained popularity, according to which, Nepal, and not India, is the asal
hindusthan, i.e., the true homeland of the Hindus. It was the same ruler who warned
against musicians and dancers from India and advised preventing them from en-
tering Nepal. He also denied all non-Nepalese Brahmins and Khas entrance to the
palace, asserting that they would cause disorder and corruption of morals.'* Per-
haps the MA’s conspicuously severe regulations with regard to conversions to the
ascetic sects (see above p. 108) also serve the purpose of a cultural insulation, for
the sects mentioned are of Indian provenance.

India is complemented by Bhot (Tibet) and samundrapar, i.e., overseas, two
likewise “impure” areas. It is documented that Helambu, which also went by the

10 Cf. MAp.369§2,p.379§1, p. 390§ 38, p. 671§ 1, p. 680f. On the status allocation of the Muslims
and Mleccha, see below pp. 139ff.—The identity of the Mleccha with Christians and Europeans
is also documented in the 1952 edition of the MA (MA 2009, V, p. 106ff.) and has thus outlived
nearly a century of friendly relations between Nepal and Great Britain.

11 According to the various classical sources, mleccha denotes, i.a., a) progeny of hypogamous
unions between Vaisya and Brahmana; b) individuals who have abandoned their dlitrma; c)
persons who partake of beef; d) tribes who, with regard to commensality and consexuality, are
similar to the Candala (Untouchables); and e) certain tribes settling in countries which Brah-
mins are not allowed to enter (Kane 1974: 92f.; cf. also Lingat 1973: 40f.). On the Tibetan
equivalents, such as kla-klo and gdol-pa, cf. Jischke 1948: 8, 268 and Wylie 1970: 36.

12 Cf. Rose 1971, Husain 1970, Stiller 1973, i.a.

13 Cf. MA p. 36 § 65: muglana.

14 Emissaries looking for an Indian bride for Prithwi Narayan Sih claimed that the Nepalese
Thakuri/Rajput are “Rana Rajput Suryavamsi”, i.e., descendants of the Indian Rajpit, cf. Gorkha
Wamsawali, IT: 19f. This claim is frequently quoted in other sources on Nepal, and it is notewor-
thy that the historian P.R. Sharma (1972: 15f.) finds no clue to it.

15 If my interpretation of purwa-pacchimki khas-wahun is correct: ‘the Khas-Bahun of East and
West’ (i.e., from all regions other than Nepal); Khas seems to stand for Ksatriya here. Cf.
Diwya Upades 2025: 28f., 34, 40.
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name of Bhot, was regarded as a place for banished and degraded persons. Thus,
after Bhimsen Thapa'’s fall, his relatives were degraded to the status of an impure
caste and escorted barefoot to “Helambu Bhot”.'®

To what extent Nepal is striving to mark herself off from these zones is shown
by a number of provisions in the MA. It is prescribed that members of pure “Alco-
hol-Drinker” castes should not partake of “English alcoholic drinks” (arigreji jat
jatko saraph), most likely whisky and beer.”” Another regulation states: Whoever
falls seriously ill or lies unconscious during a stay abroad and must therefore be
nursed and fed with bhit and water by lower-ranking persons, is obliged to re-
port this fact on his return to Nepal in order to obtain absolution. If such a person
offers bhat and water to others without having been absolved (prayascit), his de-
filement will be transferred to them.'

What is more, the mere likelihood or suspicion of a polluting contact obliges
every Nepalese to purify himself on returning f{rom India and Tibet. This provi-
sion is explained as follows: The homecomer falls under the suspicion (saritkha) of
having drunk alcohol (raksi) while being employed by the British Government
(a[rir]grejka kampani) or working elsewhere abroad as a labourer or servant. He is
also suspected of having smoked the hookah in the presence of members of the
impure castes or of having slept in one and the same tent in the company of the
latter. If the homecomer neglects his purification or is not given absolution (patiya),
nobody is allowed to accept water from him. The full text reads as follows:

“(...) a(rit) grejka kampanima bharti bhayaka wrahman rajput ksatri waisya
sudra gairha pani calnyd car warna chattisai jat kohi aya bhanya pani nacalnya
damai kamisita ckai tambuma sutnya raksi khanya garchan bhanmya kuro
swimale tinka hatko bhat pani wind hukum caldaina (...)"."

And:

“blot madliyes tarpha wirana rajmna gai uldko nokari pipa kullima bharti bhai
talaw darmaha khai aunya manisharile pani nacalnya jatsita yekai tambuma
sutnya wasnya tamaklu gairha khanya garchan bharimya saritkha hunale paniko
patiya nagari estaka hatko pani kasaile nakhanu adalat amalwata (...) patiyako
purji gari dinu dharmadhikarle li(i) patiya dinu (...)"”.%

We know that even Jang Bahadur underwent such a purification on his return
from England, from “mleccha soil”, as his biographer emphasises,?' and the same

16 Wajracarya and Pant 2019: 75.

17 MA p. 375§ 32. The English are considered Mleccha and therefore an impure caste. As we have
seen, the MA also prescribes that pure castes of the “Alcohol-Drinker” groups may only
partake of alcohol which has been produced by members of native pure castes: aphna nulikko
paut calnyd jat gairhale wandydko jad raksi khana huicha (MA, p-376 § 34).

18 MA p. 387f.§29.

19 MA p. 405§ 70. Here the text spells dainai for damai.

20 MA p.405§71.

21 Rana 1974: 128, 134ff., 153, 156.
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was done by an official delegation returning from the court of the Chinese
emperor.? Newar maintaining commercial relations with Tibet were obliged to
apply for absolution until the last decades of the Rana rule.”

Quite an intricate problem was posed by the Gurkha mercenaries in the Brit-
ish-Indian army. According to Husain,* in 1908 the Government in Kathmandu
was against the mercenaries being attached to units in which Indian castes were
also serving. In 1920 the Brahmins pushed a resolution through, according to which
every Nepalese going overseas was to be degraded, except for those who were
on active service; they also insisted that mercenaries be engaged only in India. As
late as 1941 the Government first objected to sending to Burma those regiments of
the regular Nepalese army which were lent to the British, putting forward that
there was no railway, only a sea route, between India and Burma.” The prohibi-
tion on overseas travels and/or on staying in countries inhabited by the Mleccha
is frequently adduced in the classical Indian sources of law.%

It is somewhat paradoxical that the demarcation from India operated even
within Nepal’s own frontiers. The MA distinguishes between Pahad, the midland
hills zone, and Madhyes, the latter comprising both the Nepal Terai and the In-
dian plains,” and we know that until 1950 the passports of those travellers were
controlled who crossed the “border-line” between the Pahad and the Terai.? Such
checkposts are also referred to in the MA, which prescribes that women below
the age of 45 should not be permitted to cross the Mahabharat range if they travel
alone and declare that they are going on pilgrimage (to India?); however, they
should be let pass if they are accompanied by their family and declare that they
are going to the Nepal Terai (hamra muluk tarai) for farming (khetipati).”® The Terai’s
identification with Mad(hy)e$ and the Terai Brahmins being classified as foreign
or Indian Brahmins seem to underline the intermediate position accorded to the
Nepal Terai. Although, politically speaking, part of the State’s territory, culturally
it is rather a buffer between India and Nepal proper, the Pahad.®

22 Oldfield 1974, I: 412.

23 Rosser 1966: 105ff.

24 Husain 1970: 198-254.

25 Cf. also Ishwari Prasad 1975: 68, 146, 159f., 187, 308. Even the 1952 edition of the MA (2009, V,
p- 144 § 7) lays down that a soldier (sipahi) employed abroad does not lose his caste provided
he applies for patiyd on returning home.

26 According to Kane (1974: 93ff.), the interdiction of overseas travel, samudrayitrd, was already
in existence before Manu. It referred only to the twice-born. Individuals voyaging only
occasionally or at the command of the king were absolved after an adequate expiation or
purification.

27 MA p.45§26.

28 Gaige 1975: 87ff.

29 MAp. 161§ 14;cf. also MA p. 161 § 13 and p. 163 § 23. Such controls were also intended to stop
slave trade, white slavery, etc, and checkposts could be set up more easily on mountain passes
than in the plains.

30 On the background of the MA's attitude toward the outside world cf. pp. 1f., 194.
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TOLERANCE AND HIERARCHY

“La ou nous excluons, I'Inde hiérarchise et inclut.”
(Dumont 1966: 332).

It has been shown in the previous chapter that the demarcation against other
cultures does not prevent the legislator from including their representatives in his
hierarchy of castes. To what extent is the MA disposed to tolerate deviations from
the Brahmanical ideal of purity or orthodoxy and what effects do such deviations
have on caste status?

Confessional tolerance

The MA guarantees everybody the right to practise his own group’s religion.
Everyone is allowed to perform the rites (kam) of his own religion (dharma, majhap)
as has traditionally been practised in his patrilineal descent group (kul). This ap-
plies to all castes, and the Muslims and Europeans (musalman jat, iyuropiyen jat) are
explicitly included. Whoever disturbs (khalal gariiu) somebody else while practis-
ing his religion is liable to a fine of Rs 100. Somebody else’s religion should not
become a matter of anger (ris). The killing of a cow (gowadl), however, does not
fall under this protective law.

“upddhyaya wralman rajput jaisi ksatri gairha tagadhari jat namasinya
matwali gairha mdsinyd matwali gairha jat iyuropiyen jat musalman
jat choi chito halnu naparnya pani nacalnya gairha jat choya chito
halnu parnya gairha jatle gorkharaj bhar mulukma gowadh garna
walick ard aphna kulle gari aya wamojim aphna aphna majhapka
dharma hunya kam kura sawaile garnu hurmcha yas kurama kasaile
ris nagarnu estda kurama ris rag jhagada bhai |...] arkaka majhaplai khalal
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"1

hunya kura garnyaldi 100 rapaiya dand garnu [...]

We see that dharma is used here as a wider concept, implying traditional, and
therefore obligatory, caste-specific customs,? an integral part of which is belief or
religion (majhap). Strictly speaking, dharma means ‘duty’ as well as ‘custom’. In
another context, the term sampradaya, ‘tradition’, is used instead of dharma and
majhap. 1t is laid down that children who died over the age of seven months shall
be cremated or buried in line with their own tradition (i.e., of their parents’ caste
tradition; aphnu sarpradaya maphik).?

The obligatory character of one’s own tradition is revealed by the provision
which prescribes that all members of the “Cord-Wearer” castes and those “Alco-
hol-Drinker” castes who have been initiated (invested with the holy cord), shall
recite the mantra which have traditionally been in use (in their caste). Whoever
neglects this, turning to Buddhism (bauddha marg), atheism (nastik mat) or the jhanna-
pannd belief (jhannd-panna mat) will be fined with Rs 50. Whoever accepts bhat
from the followers of jhanna-panna and then transfers the defilement to others
(his fellow caste members) will be deprived of his holy cord and degraded; his
property will be confiscated. The full text runs as follows:

“wrahman lagayat tagadhari jat ra diksa linya matwali jat gairhale mariitra
[mantra] sunda aphna pita purkhadekhi caliaya wamojim gurile diyaka maritra
swimu japnu. aphna purkhadekhi cali ayako marittra najapi waudh [bauddha]
marg nastik mat jharima pmimadko mat gairha linyalat 50 riipaiya dad garnu.
jhanna pariindko aphule bhat khat ariilai pani boryako rahecha bhanya ain
waniojitnko arits sarwaswa gari janai fhiki jat patit garaidinu” 4

Traditional religion cannot be abandoned. This applies at least to the castes which
wear the holy cord, i.e., the Hindus.? Let us stress that here only the conversion of
Hindus to other religions is explicitly prohibited, whereas, vice versa, the conver-

1 MAp. 379§1.

The German “angestammte Sitte” would be a more precise rendering of the MA’s aplnd kulle
gari aya wamofine dharma lumya kam kurd.

3 MAp.432§17.

4 MA p. 389f. § 35. Here we have obviously to deal with the initiation (diksi) or consecration
which entitles to wearing the holy cord. By mantra the formula (such as the gayatri mantra, f.i.)
is meant which is to be recited (japnu) daily. The mentioning of the “Alcohol-Drinkers” is an
evident allusion to those Newar who also wear the holy cord (cf. above p. 114f.). The term
nastik (atheist) obviously refers to precepts, such as Jainism, etc, which from the Brahmanical
point of view are materialistic or atheistic. The meaning of jlitna-panna is unknown to me. The
MA of BS 2009, however, gives jlanna-sannd, cf. below p. 138.

5 Itisnotclear why the MA does not extend the ban on conversion to all Hindus as do all its later
editions. (In another passage, the MA p. 673 § 13 and p. 677 § 1 mentions the existence of
Hindus even among the impure castes.) The 1965 edition lays down that no Hindu, not even if
he is a foreign national, must be converted to other religions on Nepal’s territory (MA 2022, p.
223§ 1, p. 224 § 10). Cf. also below p. 188.
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sion of Buddhists or atheists to Hinduism is not. The followers of religions other
than Hinduism are only protected against intolerant behaviour and thus against
coerced conversion.

In this way, the MA sanctions the confessional status quo, not without leaving
Hinduism the chance of being propagated by diffusion as a popular or national
religion, indeed, as the dharma per se. At the same time, however, the MA obvi-
ously intends to ensure that Hinduisation cannot be used as a vehicle for
“everybody’s” secial mobility. At least, the caste group of the “Cord-Wearers”
was not to be “invaded” by a mass of converts. This seems to me one of the
reasons behind the paragraph of the MA, laying down that nobody is allowed to
wear the holy cord if he is not entitled to do so by virtue of his caste affiliation—
unless the Government approves of it. This prohibition also applies to those who
have received the holy cord while resident abroad.®

Finally, another passage of the MA deserves our attention. It prescribes that a
“Cord-Wearer” who has been degraded to the status of a “non-enslavable sadra”,
continues to be entitled to avail himself of the services of a Brahmin as his purohit.
This purohit, however, must perform the rites on behalf of the degraded person in
accordance with the rules and customs of the “non-enslavable $tdra” (and no
longer with those of the “Cord-Wearers”).” Thus, the degraded individual contin-
ues to be Hindu, even though he is reduced in rank to a sort of minor Hindu, i.e.,
a non-"Cord-Wearer” Hindu. Here the question arises whether a Hindu degraded
to a “Bhotya” (cf. above p. 124f.) may or may not adopt the caste-specific religion
of the Bhotya, namely Lamaism. The MA is silent on this.

As elucidated by a number of provisions, the following religions are recognised
by the MA: Hinduism, Buddhism, Islam, Christianity, teachings deemed atheistic
and jhanna-panna® Hinduism, Islam and Christianity only occur in combination
with a caste or caste group: hindu jat, musalman jat, iyuropiyen jat or kristan jat.
Buddhism, however, is labelled marg, lit. ‘path’, whereas atheism and jhannd-panna
are mat, lit. ‘opinion’, ‘creed’. Context and terminology seem to suggest that these
religions are rather looked upon as sectarian or even marginal creeds. Further-
more, it is striking that the autochthonous religions of various ethnic groups, such
as the Limbu or Rai, remain unmentioned in the MA. The MA makes no comment
on the fact that a number of castes within the hierarchy profess other religions
than the mentioned ones or that at least they are not “full” Hindus.’

Otherwise, the MA side-steps any closer definition as well as any explicit value-
judgement of religions. In the light of the subsequent MA editions, Gaborieau

MA p. 390834, p. 413§ 1.

MA p. 382§ 16.

MA p.369§2, p. 389f. § 35, p. 673§ 13, p. 677 § 4.

In fact, many ethnic groups have integrated Hindu elements into their pantheon and ritual
without abandoning their autochthonous religion and /or Lamaism.—According to the Popu-
lation Census of 1971 (vol. 11, part 2), currently about 89 per cent of the population profess

Hinduism. Of the 11,555,983 inhabitants 10,330,009 are Hindus, 866,411 Buddhists, 351,186
Muslims, 2541 Jainas and 5026 followers of “other religions”.
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13. A group of Gaine from Western Nepal,
posturing for the ethnographer in front of
a wayside inn, Central Nepal.

14. Two Gaine playing for tourists in
Bhaktapur.

15. Cepang girls, Terai.

17. Syarpa men watching a ceremony,
Khumbu.

16. A bazaar restaurant in Central Nepal.
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verifies that dharma above all implies the religion of the Hindus, but also Bud-
dhism. He points to the general usage which labels Islam as ulto dharma, ‘reversed
(wrong) dharma’, with an unmistakable allusion to its antagonism to the ideas and
rites of the Hindus. For Gaborieau, the term majhap (< Arabic mazhab) refers exclu-
sively to non-Hinduistic religions, and he even surmises that the legislator in-
tended to render the Western conception of ‘religion” by this term.'

Excursus: The confessional issue in the MA of BS 2009

The 100 years younger edition of the MA of BS 2009 contains a number of more
precise definitions. Among other things, it lays down the following:"

Intermarriage between Hindus and Buddhists is only possible if it has tradi-
tionally been practised (by members of a specific caste). The same conditions
have to be complied with if a Hindu undergoes a Buddhist initiation ceremony
(yantra diksa) or a Buddhist a Hinduistic one; possibly here the marriage rites are
meant. Otherwise it is forbidden to convert somebody to Buddhism or to become
a Buddhist.

Hindu are called the $iwa waisnawa adi sanatan [...] dharmawala, that is, ‘the fol-
lowers of Shivaism, Vaishnavism and other eternal dharma’. Hindu are evidently
also the arya samaj, brahma samaj, ramakysna (sic!), wallabhi, ramkabir and—contrary
to the MA of Jang Bahadur!-—also the jhanna-sanna (sic!), nastik and jain. Conver-
sions to these sects and confessions are not forbidden."

The kabirpanth, islam and isai (Christianity) are adduced as widharmi bidesi mat,
i.e., ‘a-dharmic foreign teachings’.’® Buddhism, too, appears as mat, but is not
labelled a-dharmic.

This distinction is apparently new, as the MA of BS 1910 still calls every de-
nomination and caste-specific body of traditions dharma. The delimitation of the
Hindus from the non-Hindus has obviously been exacerbated. The MA of BS 2009
also lays down that if a Hindu (hindu dharmaka manis) has been defiled by a fol-
lower of a foreign, a-dharmic religion by accepting bhat or water from him or
having sexual intercourse with him, he will be degraded and integrated into a
lower Hindu caste,—and not, as we notice, into the caste of the polluter, Muslim
or Christian, etc. The members of the new caste may refuse to accept bhat and
water from the degraded and his offspring if they so desire.”

Likewise, the aforementioned restrictions regarding the investiture with the
holy cord are confirmed. The MA of 2009 prescribes that in the case of their father’s

10 Gaborieau 1972: 86ff., 91.

11 MA 2009, V: p. 15£. § 29.

12 Kumar (1967: 140), however, reports on the persecution of the Arya Samaj followers in the late
Rana time.

13 Kabir’s teaching is deemed to have been influenced by Islam in that it rejects idolatry and other

traditional forms of Hindu worship. Cf. Ghurye 1964: 189ff. and Wilson 1958: 36ff.
14 MA 2009, V,p. 140§ 14.
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untimely death, children receive the holy cord only if witnesses give evidence in
court, stating the father’s affiliation to one of the “Cord-Wearer” castes."

Status allocation and religion

The effect religious affiliation has on caste status will be shown by the example of
the Muslims.

As we have seen, the MA distinguishes between native and foreign Muslims:
the Hill Muslims (Curaute/Curyada), on the one hand, and the Muslims of Kash-
mir, etc, on the other (cf. above p. 130). Are they regarded as two different castes
within the category of the impure “Water-Unacceptable” castes? In the enumera-
tion of the latter, the Musalman come first, whereas the Hill Muslims occupy the
lowest rank among the touchable impure castes.'® Read columnwise, the follow-
ing order is to be seen:

Musalman (sic!)—Madheska Teli (oil-pressers in the Terai)—Kasahi (Newar
butchers)—Kuslya (Kusle, Newar)—Dhobi (Hindu Dhobi, Newar)—Kulu
(Newar)—Mlech (Mleccha)—Curyada (Curaute, Hill Muslim).

Consequently, the (foreign) Muslims would be the highest caste among the
impure ones and the Curaute the lowest. The MA, however, contradicts this as-
sumption by stating explicitly in another passage that it is the Kasai who rank the
highest in this caste category.'” Moreover, it is conspicuous that in the provisions
regulating sexual relations amongst the Muslims, the question of an additional
defilement by accepting bhat or water is not mentioned at all. Does this mean that
Muslims are not considered “normal” castes? Be that as it may, whenever their
external relations are dealt with, the MA treats the Muslims as one single caste.
Thus it contrasts the Musalman with the Hindu “Cord-Wearers” (tagadhari hindu)
or with the impure Hindu (pani nacalnya hindu)."®

We also learn that contact between two Muslims is obviously not polluting,
whereas contact between Muslims and Hindus is as polluting as that between
Hindus of different castes can be. What is more: Contact with a Muslim through
bhat, water or sexual intercourse is even polluting for all Hindus in the impure
castes, regardless of whether they rank higher or lower than the Muslim. Another
indication of the exceptional position of the Muslims lies in the fact that such a
polluting contact with a Muslim does not entail the degradation of the Hindu to a
Muslim, as one would expect. Nor is the inverse possibility mentioned: the degra-
dation of a Muslim to the status of a (Hindu) Untouchable after having inter-
course with an untouchable woman.”

15 MA 2009, V, p. 23§ 1.

16 MA p. 680f.§17.

17 MA p. 679§ 11.

18 MA p.673§ 13, p. 677 § 4.

19 MA p. 677§ 4, cf. als0 672 § 12.
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It is Gaborieau® who completed these fragmentary data by further documen-
tary evidence and his own field research. He shows that Muslims are not only
horizontally separated from other castes, especially from the Hindus, but also
vertically. They are an exception and cannot be fitted into the linear hierarchy.
They are “Water-Unacceptable” to all “Water-Unacceptable” castes, since even
the Untouchables refuse to accept water from them. On the other hand, Muslims
accept bliit and water only from the pure castes and are thus an exception to the
principle of unilaterality (as we have termed it on p. 21f.). However, they do not
rank below or among the Untouchables, for, as a matter of fact, bodily contact
with a Muslim is not polluting. The following diagram (fig. 15) illustrates the
position of the Muslims:

Fig. 15. The Muslim’s position in the caste hierarchy
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Gaborieau also reminds us of the fact that in India, too, Muslims are mostly
classified as an impure caste and equated to the Mleccha, the main reason for this
being their religion, which is vidharma from the Hindu point of view.?' In fact, the
position of Muslim castes in a dominantly Hindu social environment may differ
according to region. Aggarwal reports on a caste in Mewat, which has been
Islamised for centuries and could, nevertheless retain its ksatriya status because it
continued to perform some Hinduistic rites as well and to employ Brahmins for
this purpose. In the same region, other old-established Muslim castes have, as
craftsmen, the status of $iidra.> Another recent study on an Indian community also

20 Gaborieau 1972: 94-104.
21 Gaborieau 1972: 96f.
22 Aggarwal 1971: 72ff.—That confession is not always a correlate of status is illustrated by the
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shows that not all Muslims necessarily rank low.? Kashmir, with its overwhelm-
ing Muslim majority, provides a somewhat different situation. The symbiosis be-
tween Muslims and Brahmins at the empirical level is sharply contrasted by mutu-
ally exclusive representations at the ideological level. While the pattern of ex-
change of goods and services between occupational Muslim groups and the Brah-
mins closely resembles the jajmani system prevailing in purely Hindu social con-
texts, Brahmins and Muslims regard each other as mleccha and kifir respectively
and do not accept cooked food from each other. Madan rightly refuses “to con-
clude that the Kashmiri Muslim social order itself is a modified system of castes”
and prefers to “acknowledge the existence of a dual social order”.? The excep-
tional position the MA accords to the Muslim minority in Nepal is a particular
attempt to provide this duality with a legal basis by binding together two social
orders without fully denying their mutually exclusive orientations.

In contradistinction to the Muslims, the Buddhist castes are not identified as
such in the MA. Their assignment to the hierarchy does not, at least not explicitly,
depend on their confession. The reasons for this can only be surmised. First of all,
the contrast between the teachings of Buddhism and Hinduism is not felt as mark-
edly as that between Islam and Hinduism; as we have seen, the MA of BS 2009
does not classify Buddhism as a-dharmic.” Secondly, empirical observation also
confirms that in some instances it is not easy to distinguish between Buddhists
and Hindus. Some Gurung and Bhotya, adherents of Lamaism, must have under-
gone a partial Hinduisation already at the time of Jang Bahadur. Among the Newar
of the Kathmandu Valley, we find numerous coincidences in the pantheons of both
Buddhists and Hindus, and some castes may employ Dew Bhaju as well as Gubhaju
as priests.” The clear-cut division between siwamargi and bauddhamirgi Newar castes

Syrian Christians in Kerala. They occupy a middle position in the hierarchy, although they
should normally be regarded as Untouchables because they eat beef, come into contact with
alcohol and leather, etc. Yet again, conversion does not suffice for changing caste status. Thus,
the Pulaya of Kerala continue to be Untouchables, in spite of their conversion by the Syrian
Christians (Alexander 1972: 153ff.). On mass conversions to Buddhism among the Untouch-
ables of Agra cf. Lynch 1968.

23 Jain 1975: 22f.

24 Madan 1976: 139.

25 Gaborieau (1972: 86) is even of the opinion that the legislator considers Buddhism to be a sort
of sect within Hinduism (?).

26 Cf. Rosser 1966: 78ff.; Nepali 1965: 150ff., 167, 172, 178ff.; Greenwold 1974. The co-existence of
Buddhism and Hinduism in the Newar culture of the Kithmandu Valley has often been de-
scribed and analysed. Suffice it here to refer to the level of symbols reflecting this symbiosis. It
was Lévi who highlighted the importance of such phenomena as: a) that in Nepal's national
sanctuary at Pasupatinath the sivalirigan is covered with a mask of Buddha once a year; b) that
in the Nepalamahatmyam, written before the 15th century, Buddha appears as an awvatdm of
Visnu; c) that there are numerous correspondences or mutual identifications between Hindu
and Buddhist deities; and d) that followers of both confessions as well as the representatives
of the Hindu royal dynasty participate in the great festivals of the Newar population (Lévi
1905, II: 44f., Lévi 1905, I: 349-367). In the post-1769 era, Buddhism was tolerated only passively,
whereas Hindu institutions were actively supported by state subsidies (Hodgson 1880, II:
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in Jayasthiti Malla’s code is missing in the MA.¥ We may thus conclude that, al-
though all non-Hindus have a caste affiliation in the hierarchy, only in the case of
the Muslims and the Christians does confession seem to operate as a chief deter-
minant of caste status. As to the Buddhists, we can only state that their absence
among the “Cord-Wearers” at the top of the hierarchy follows logically from their
being non-Hindu.

It is instructive to study the distribution of various religious affiliations within
the hierarchy. Buddhists (including Lamaists) are only to be found in the “middle”,
that is, in the caste groups “Non-enslavable Alcohol-Drinker” and “Enslavable
Alcohol-Drinker”. There are no Buddhists among the impure castes. Although
Muslims and Christians rank lower than Buddhists, they are by no means inferior
to the Untouchables. Hindus, however, can be encountered in all caste groups,
even among the Untouchables.?® Consequently, there are Hindus who are “more
impure” than the non-Hindus, and this statement is valid even if we take into
account the exceptional position of the Muslims. Here, too, the MA seems to have
codified some segments of the hierarchy on the basis of interrelations that had
factually existed before.

Moral tolerance

The diversity of caste-specific occupations, customs and customary rights or du-
ties is greater than that of confessions in the strict sense of the term. A glance at
the relevant passages of the MA reveals that practically every caste has its food
taboos, marriage rules, etc, which are only partly a function of their adherence to
one of the world religions, such as Hinduism or Buddhism.

Is there any hierarchical gradation of these caste-specific customs and rules
as moral norms, and if so, which criteria are employed? What is the Brahmanical
or orthodox ideal which, in Hodgson’s view,? serves the legislator as a norma-
tive gauge?

Let us first stress again that the caste-specific universe of traditions, including
the religious ones, is termed dharma by the MA in so far as they are legally sanc-
tioned.* As the killing of the cow (but not the consumption of its meat!) is forbid-

239ff.; Oldfield 1974, II: 81ff. and Lévi 1905, I: 319f.). Recently, S. Lienhard (1978) has conse-
crated a study to the problem of religious syncretism in Nepal.

27 Larnsal 2023: 45-50, cf. also below p. 175ff.

28 Even among the impure castes, the Hindus are recognised as such by the MA, p. 673 § 13.
p.-677§1

29 Hodgson 1880, II: 236ff.

30 Unquestionably, the term dharma is employed in the MA in this extended sense. Thus, dharmama
ralanu means ‘to lead a life in line with one’s status’ (caste status, feme’s status, legal status);
aphnu dharmanud rahanyd kannyd, widlid, sadhwd, ‘an unspoilt virgin, a non-remarried widow, a
married woman who remains faithful to her husband (in contrast to a wesya)’; or grhastha
dharmama rahanya tagadhari, ‘a Cord-Wearer who, in pursuance of his duties as a member of his
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den to all castes on Nepalese territory, such a practice is obviously not considered
dharma. The killing of the seducer of one’s wife, however, (from our viewpoint
murder or, at the most, a “crime passionnel”) is only forbidden if the cuckold
husband belongs to a caste whose members are prohibited from doing so (cf.
above p. 48f.). dharma can “specialise”, as Max Weber put it.*

The moral tolerance of the MA is illustrated by its attitude towards exceptional
or deviant kinship patterns.

In the paragraphs dealing with incest, the MA explicitly exempts the Muslims:
they are the only caste allowed to marry father’s brother’s daughter, that is the
patrilateral parallel cousin.”? Conspicuously, the divorce payment for a Muslim
woman, Rs 100 if she is a foreign Muslim resident in Nepal and Rs 60 if she is a
Curaute, is much higher than that for a woman of another touchable impure caste
(Rs 15). Apart from these exceptions, the Muslims are, with regard to marriage
and inheritance, subjected to the same regulations as all other touchable impure
castes; even the gradation of the feme’s status is applicable to them, although with
some modifications.*

As to the Newar, the MA states that a woman retains her wiwahita status if she,
as a divorcee, is remarried with full rites, independent of how many times she
was married before. Accordingly, the amount of the divorce payment for her does
not diminish. We see that, in contrast to all other castes, a Newar woman'’s feme’s
status depends on the kind of wedding rites and not on the number of males she
has had intercourse with or has been married to.** Obviously, this regulation hangs
together with the particular custom of the Newar to symbolically marry a girl
before puberty to the god Narayan, which means that her subsequent unions with
human husbands are regarded as a sort of secondary marriages.*

Contrary to Hodgson’s report from the 19th century,* Nepali states that since
then an adaptation to the universal conception of the feme’s status has taken place
among most of the Newar. The woman can no longer leave her husband as easily
as in the past and the divorce payment varies according to the number of men she
has been married to.” It may be noted that this development was not enforced by
the subsequent legislation, since the MA of BS 2009 confirms the provision of its
predecessor.%®

The Limbu are another exception in that the MA permits them to
practise what is forbidden to all other castes as an incestuous union, namely

caste and as pater familias, remains a layman’ (instead of becoming an ascetic). Cf., i.a., MA, p.
262 § 20, p. 390 § 20. On the concept of dharma cf. also Lingat 1973: 258ff.

31 Weber 1972: 26.

32 MAp.551§4-9.

33 MA p. 677 § 5-6. Cf. also Gaborieau 1972: 86f.

34 MA p. 645f.§ 14.

35 Nepali 1965: 106ff.

36 Hodgson 1880, II: 235.

37 Nepali 1965: 239, 245.

38 MA2009,V,p.75§4.
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the marriage with one’s own stepmother, sani ama.®

The term sini ama means father’s wife, but the ethnographic sources only
mention levirate and sororate among the Limbu.*® A transgenerational
marriage, to which the MA seems to make allusion, is unknown today accord-
ing to Sagant.*' It is, however, practised by the Dafla settling further east to
the Limbu, in the former North Eastern Frontier Agency, in that after their
father’s death the sons can inherit their genitor’s wives except for their own
mother.?2 Among the Lepca of Sikkim, sexual relations with the wife of the
father’s younger brother are allowed under certain conditions.* Since a
document dating from BS 1896 also raises the issue of stepmother marriage
among the Limbu we must presume that this custom has in the meantime been
given up.*

The practice of cross-cousin marriage is regulated as follows:

Patrilateral cross-cousin marriage with the father’s sister’s daughter (phuphuko
chori) is permitted only to those castes who have practised it since ancient times
(aghi pitd purkhadekhi cali ayako).*®

However, it may be somewhat bewildering that the MA allows all castes, in-
cluding the Brahmins as well, the marriage with the matrilateral cross-cousin: the
mother’s brother’s daughter (mamaki chori) can be married as a virgin or widow.
Likewise, it is permitted to marry one’s matrilateral parallel cousin, that is, mother’s
sister’s daughter.*

The MA'’s approval of matrilateral cross-cousin marriage for all castes is not
endorsed by ethnography. As is also stated by Doherty, among the high castes
this type of marriage is only practised by the Thakuri (Rajput) and occasionally
also by the Chetri, particularly in the Rana families. To Brahmins, however, it is
strictly forbidden. Doherty explains the aversion against both matrilateral and
patrilateral cross-cousin marriage by stating that they conflict with the concep-
tion of gotra exogamy and with the hypergamous principle.#” Roughly summarised:
by matrilateral cross-cousin marriage the status declivity between wife-givers
and wife-takers would be perpetuated over at least two generations. By con-
trast, patrilateral cross-cousin marriage would level the same status declivity by
the “exchange” of women and thus negate the hypergamous principle. This is to

be illustrated by the following diagrams in which the arrows represent the trans-
fer of women.

39 MA p. 656 §5.

40 Cf. Caplan 1970: 86; Jones 1973: 213.
41 Personal communication.

42 Shukla 1959: 77.

43 Gorer 1967: 146.

44 Nepali 2022: 205.

45 MA p.4485§18.

46 MA p.444§3-4;p. 448 § 17; cf. also MA p. 534§ 11, p. 541 § 13, p. 545 § 12.
47 Doherty 1974: 33ff.
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It seems that formerly matrilateral cross-cousin marriage had been practised
even by some Brahmins, at least by the Jaisi. A decree dating from BS 1887, that is,
23 years prior to the MA, forbids the Jaisi of Bara Hajar Sallyan to marry one’s
own mother’s brother’s daughter, granting thereby a petition submitted by the
Jaisi themselves.”” Here we are obviously faced with a turning away from a hith-
erto practised form of marriage which is now regarded as structurally opposing
“Brahmanical standards”.

We know that cross-cousin marriage has also been widespread in South India
since ancient times and even practised by high castes.® It may therefore be of
some interest to see how this type of alliance was viewed by the dharmasastra
authors. Manu regards matrilateral cross-cousin marriage as incest; in other sources,
too, its practice is largely condemned, as it runs contrary to the rules of exogamy
based on the gotra and sapinda relations. Some authors, however, defend this form
of matrimonial alliance, arguing that it is practised by the Brahmins of the South;
or they offer casuistic explanations by asserting, for instance, that in the case of
matrilateral cross-cousin marriage, a wife is (exceptionally) not integrated into
her husband’s gotra and that, therefore, a union between her son and her niece
cannot be deemed incestuous.”!

The aforementioned petition of the Jaisi alone shows that legislation by no
means only preserves but is also willing to sanction changes in caste-specific cus-
toms. It is possible to adopt a “better” form of marriage and to have it legalised.
Madifications are only blocked if they are likely to jeopardise the hierarchy as a
whole with its specific gradation of norms, as is exemplified by the prohibitions of
converting Hindus to other religions or of killing the cow.

Otherwise the MA fails to give any definition of which customs are “better” or
“good” in relation to other “less good” ones. It contents itself with a reference to
the authority of the dharmasastra without giving further specifications® or with an

48 Somewhat speculatively one may add that the cumulative effect in case (a) by giving away
women over two or more generations to the same wife-taker family would lead in the long
run to the formation of hypergamous sections within one and the same caste. Therefore status
deficits caused by giving away daughters or sisters must be spread (““diversified”) in such a
way that the hypergamous principle is neither negated nor hypertrophied.

49 Reprinted in the annex to the MA, p- 703.

50 Cf., i.a.,, Dumont 1957.

51 Kane 1974: 458ff.; Kane 1946: 876.

52 Cf., f.i., MA, p. 444 § 5: sastrad lekliyako hundle ... lnniicha, ‘because it is written in the stra ... it
is allowed’.
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implicit reference to those who are the purest members of the hierarchy and thus
have the “best” customs: the Brahmins. They are tacit points of reference for the
integration into the universal hierarchy of the various castes and sections of the
population.

As Derrett states,®® in ancient India customary law was recognised in two
spheres, namely in the case of legal disputes in general and with regard to tradi-
tions having social or religious implications. Consequently, the customs of coun-
tries, castes, guilds and families had to be respected. The conception of dharma
was rather an abstract ideal, a precept for righteous behaviour on the basis of the
éruti (the Vedas) and the smirti literature. It necessarily conflicted with dcdra and
caritra, that is, with regional and/or customary law which was conditioned by the
material coercions of daily life. Derrett also emphasises that dharma (Sastra) was
just one of the many legal sources and that it could be nullified by the practice of
lawsuit (vyavahara); both dharma and lawsuit could be nullified by customary law
(caritra), and finally all three could be nullified by a royal edict ($7sana). In other
words, dharma was a legal source per se, but in the sense of an ideal which could
be appealed to in case of controversial interpretations or decisions. In reality, the
smrti itself drew from customary law.”

As stressed by Lingat, if dharma and custom clash, they both have their own
spheres of application without suspending each other.> The attitude best to be
called “restrictive tolerance”, is also illustrated by the issue of cross-cousin mar-
riage. Manu condemns it as incestuous, while, on the other hand, he claims that
local customs must be respected. If the medieval expounders recognise this form
of marriage as part of the tradition of some groups or in some regions, they do so
with the admonition not to transfer (per analogiam) such deviations from the
smrti to other facts. Certain people may marry their mother’s brother’s daughter
because custom is custom. From this, however, one should not conclude that
mother’s sister or mother’s sister’s daughter are also marriageable; prescinding
from the interdiction in the smyti, such a marriage would run counter to public
opinion which, according to Manu, has to be respected.® Here any innovation is
blocked and denied any right-constituting claim.

An at least nominal differentiation between $astrn and acira in Nepalese law is
reported by Hodgson. He quotes competent informants who assert that “Infringe-
ments of the law of caste in any and every way fall under the Shastra; other

53 Derrett (n.d.): 7-8.

54 Derrett (n.d): 1f, 17f., 20, 37f.

55 Lingat 1973: 200-202, 258.

56 Kane 1962: 1264, 1270; Kane 1946: 876f.; Kane 1974: 464f. As Lingat (1973: 258) puts it, the smrti
“are careful to explain that wherever [dlarna] cannot conquer custom remains queen. But
custom’s triumph by no means diminishes the authority of the law [dlrna]. It can only fetter
the application of the latter, perhaps only for a time”.—Quite contrary to this attitude, the
scholars of jurisprudence (mfmitsa) only recognise customary law if it harmonises with the

smirti. They either disapprove of cross-cousin marriage as incest or justify it by manipulating
the smirti (Derrett n.d.: 17ff.).
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matters are almost entirely governed by customary law (des-achar)”.¥

In the MA itself there is no distinction between dharma, on the one hand, and
dcara or caritra, on the other. dharma comprises whatever is practised with the
consent of the Law, whatever one is entitled to according to one’s status. It stands
for ‘custom’, ‘moral norm’, ‘tradition’, ‘rite’, (calan, thiti, sampradaya, kam), etc, and
implies thus both dcara and caritra. The MA does value dcdra and caritra, but not by
means of a fixed scale. Whereas marrying one’s stepmother is not practised by the
Brahmins, it is practised by the Limbu, and from this fact it follows that it is a
“less good” custom. However, it does not emerge from the context whether this
custom is “such a bad” one that it is only fitting for “such a low-ranking” caste as
the Limbu. (The Untouchables, if compared with the Brahmins, have “better”
forms of marriage than many a pure caste, even the Limbu.) Rather, it is permitted
because it was in existence prior to legislation, incidentally among the Limbu and
not in any other caste, and because it was not found “so bad” as to be forbidden.
Customs, just as occupation and other attributes, may provide orientational crite-
ria, but they do not show any fixed correlation with caste status. Every attempt to
interpret status purely in terms of attributes is nothing but an a-posteriori justifi-
cation of the outcome of factual inter-caste relationships which are, with few modi-
fications, codified as such by the legislator.

It is almost commonplace that tolerance is a necessary precondition of every
caste hierarchy, as intolerance in the shape of a radical ethical dualism would
exclude, and not include, and thus negate hierarchy itself. If the MA’s attitude can
be called tolerant then it is just because it refrains from stipulating fixed correla-
tions between caste status, on the one hand, and caste-specific customs and con-
fessions, on the other. It is tolerant not only because its hierarchy, as any other
caste hierarchy, excludes nobody (has no “outcasts”), but also because even beef-
eaters, such as the Bhotya, and the non-Hindus are not degraded to Untouch-
ables. The legal protection granted to everybody to follow his forefathers’ tradi-
tions and the recognition of these traditions as dharma hunya (here: ‘incumbent’),
is in line with the precept of the dharmasastra, according to which the king should
not only respect but also actively maintain the traditions of his subjects.® In fact,
the MA is as tolerant as was possible and necessary under the circumstances
given at the time of its promulgation. It is flexible enough to make compromises
with the immense empirical diversity, sometimes even at the risk of ambiguities
or anomalies, as is shown by the examples of the Newar or the Muslims. That
this flexibility was, however, preceded by some dilemmas will be shown in the
next chapter.

57 Hodgson 1880, II: 232. On the preceding page, however, Hodgson states that the sastra is
consulted only in cases where Brahmins or Rajput are involved.

58 Cf. Hacker 1957: 168ff., who calls this attitude towards the sects outside Hinduism “political
tolerance”. “Private tolerance”, regulating the intercourse between Hindus and those who do
not recognise the authority of the Vedas, is much more restrictive.
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A final note on tolerance in Nepal

Fiirer-Haimendorf emphasises the great ethical tolerance which, in his view,
characterises Nepal’s caste hierarchy. He calls our attention to specific historical
and social factors and surmises that the flexible attitude exhibited towards mar-
riage in general and inter-caste marriage in particular can be attributed to the
impact that Buddhism and the cultures of the various ethnic groups had on the
Nepalese caste system.”

Fiirer-Haimendorf advocates the opinion that, contrary to India, in Nepal even
widows in the higher Hindu castes are free to remarry and that sexual relations
are neutral (!) because Brahmins, Thakuri and Chetri are allowed to marry women
from casteless (!) ethnic groups without losing their caste status. Children from
such marriages do not form a subcaste (as would be the case in India, he says), but
are either integrated into the caste of their Thakuri and Chetri fathers or, in the
case of a Brahmin father, they are recognised as Khatri, i.e., Chetri. Children of a
Chetri father and a Gurung, Tamang or Magar mother are not Chetri with full
status, jharrd, and are debarred from commensality with jharra Chetri. Neverthe-
less, after several generations the progeny of these children can marry into jharra
families and thus obtain jharra status.*

In the light of the MA, we may supplement Fiirer-Haimendorf’s observations
as follows:

a) Widow-remarriage: As is well-known, the idea that a woman can marry
only once and that a widow has to lead a life of virtue and penance has prevailed
in India at least since Manu.®' As to the present-day situation in Northern India,
only Brahmin and Ksatriya widows are forbidden to remarry; widows from lower
castes are free to do so. Blunt estimates that about 2/3 of the population indulges
in widow-remarriage.*

The MA does not prohibit the widow from remarrying and leaves it to her
discretion whether she remains “faithful” to her deceased husband (khasamka
satyama basnu) or not. Her caste is of no relevance.®* As we have seen, even an
Upadhyaya man can marry a widow who was born as Upadhyaya. Their issue,
however, are not Upadhyaya but Jaisi and the widow herself is classified as a
lower-ranking “Cord-Wearer”, namely Jaisi.* The emphasis is placed not on wid-
owhood itself but on the feme’s status of the widow, which diminished due to her
previous marriage.

b) Inter-caste marriage: The MA lays down that any “Cord-Wearer” can marry
any “Cord-Wearer” virgin with full rites as wiwahiti wife, even if she belongs to a
caste inferior to the husband’s. Although the children of an Upadhyaya father and

59 Fiirer-Haimendorf 1960: 14, 17ff., 31, i.a.
60 Cf. Fiirer-Haimendorf 1966: 31ff.

61 Cf,, i.a., Kane 1974: 583ff.

62 Dumont 1966: 145f.; Blunt 1969: 64f.

63 MA p.445§38.

64 MA p.391§41.
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a Chetri or Thakuri wiwahitd wife will not be recognised as Upadhyaya, they are
entitled to a full share of inheritance just as those born to equal-ranking parents.*

Matrimony with a wiwdhitd woman corresponds to the “principal marriage”
(for a man) and to the “primary marriage” (for a woman) in Dumont’s terminol-
ogy with regard to India.* In Nepal, such a union is permitted—not only beyond
the border of a hypergamous section or subcaste of the caste X, but also with
women of some lower-ranking castes Y and Z. Dumont emphasises that a “princi-
pal marriage” implies that the status of the woman is only slightly lower than the
husband’s so that their children adopt the full caste status of the father. In Nepal,
this status difference may be somewhat greater, and it is only in the case of an
Upadhyaya marrying a Thakuri or Chetri woman that children are not integrated
into their father’s caste.

Undoubtedly, Fiirer-Haimendorf has somewhat over-emphasised the antago-
nism between the “rigid” caste society in India and the “tolerant” caste society in
Nepal. Although in India the ideal of caste endogamy is generally more strictly
observed than in Nepal, a transgression of the limits of caste endogamy does not
automatically entail the formation of subcastes. Just as in the case of the non-jharra
Chetri, in India, too, certain irregular unions can result in a slight decline in status
for the father and his children but they are not expelled from the caste.”

The material of the MA hitherto discussed endorses Dumont’s comments on
Firrer-Haimendorf: “Regarding Nepal we may conclude [...] that marriage and
status there do not on the whole contradict Indian principles, but on the contrary
can be understood by reference to them.”® In connection with the fact that in
Nepal the limits of commensality are much narrower than those set to inter-caste
marriages,” Dumont remarks: “Nepal is characterised by a systematic use of the
disjunction of commensality and connubium which India of course knows, but
does not, for the present, develop to anything like the same extent.””

One may add what Stone concludes from her study of a local hierarchy in
Central Nepal: “[...] despite the very real flexibility of caste in Nepal, I doubt that
Nepalese high caste Hindus have developed a new ideological stance—a view of
how the world should be—which significantly differs from that of Hindu India.
Furthermore [as to marriage] it appears that what is ‘tolerated’ is first of all

65 MA p. 116 § 8-11.

66 Dumont 1957 and Dumont 1966: 145ff.

67 Cf. Dumont 1964: 90-98; Dumont 1966: 148f. Cf. also Fiirer-Haimendorf 1964a with some
modifications of his previous arguments. Fiirer-Haimendorf’s (1960: 31) statement that “the
horror with which orthodox Hinduism looks upon the ‘confusion of castes’ is absent in Nepalese
social thinking” is clearly contradicted by the MA.

68 Dumont 1964: 97. Cf. also Pocock (1972: 55) who states with regard to Gujarat that “[...]
violations of endogamy are more common than is often supposed. Such marriages are not
necessarily secondary marriages in the sense in which Dumont has described them.” Rather,
“they may be regarded as normal marriages, since only the woman has come from outside
and the male line is unimpaired.”

69 as is also manifest in the MA, cf. above p- 81.

70 Dumont 1964: 98.
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elopment, and that [...] most elopments are secondary unions [lyditd unions in the
MA’s terminology] which might suggest that the Nepalese case is close to the
Indian in terms of Dumont [...].””!

71 Stone 1977: 122.—For Fiirer-Haimendorf (1960: 19f.), the unions between Rina men of the
Chetri caste and women from the royal family (Thakuri caste), normally to be regarded as
hypogamous, are another expression of tolerance. However, such alliances are limited to Rana
men from the highest families. Pandey (1973: 55, 57) even opines that Jang Bahadur secured
himself the status of a Thakuri by assuming the typical Indian Rajput title and name Rana.
Perhaps it may also be argued that here we rather have to deal with unions regarded as
isogamy, for the lower caste status of the Rana husband is counterbalanced by his political
status: after all, he belongs to the family of prime ministers de facto superior even to the king.



X1V

THE SANCTIONING OF CUSTOMS

“The functions of Government [in ancient India] were not sup-
posed to end with the maintenance of peace and order, but the
Government must be an instrument of the diffusion of culture.”
(Kane 1946: 69).

The legislator not only has to acknowledge deviations, he actually has to sanction
all the customs and traditions. The sanctioning is called thiti bandej (< thiti/sthiti,
‘order’, ‘custom’, and bandej < badhnu, ‘to bind’, ‘to fix’). The term refers to both,
to codification as a whole and to singular decrees bearing the royal seal (lalmohor).!

Some of the subsequent examples date back to the pre-MA era and are deliber-
ately selected to show legislation as a process set in a specific socio-historic con-
text. The tension between the orthodox ideal and empirical reality is here not to
be delineated statically but diachronically.

The custom of levirate, also wide-spread in India,> by which a widow is en-
titled to marry the younger brother of her deceased husband, offers an instruc-
tive paradigm. The classical Indian legal sources mostly condemn this custom gen-
erally known as niyoga. According to Manu, levirate is a bestial custom and he
forbids its practice to all twice-born. Subsequent expounders allow it only to the
Stdra or—in exceptional cases—to the royal families.?

A decree from BS 1893 (1836) states in disgust: The custom of marrying the
wiwahitd wife (widow) of one’s elder brother hitherto practised by all (?) castes of
the country is a great sin (thulo pap). Considering the fact that this country is a
Jariigala muluk (a jungle country, i.e., inhabited by savages), what is done cannot be

1 A thiti bandej can also give legal sanction to a revenue settlement or the colonisation of a certain
. area, etc. A characteristic of many of them is that they confirm (tiuinnn) something which has
already been de facto in existence.

2 Dumont 1966: 146. According to Blunt (1969: 64f.), the higher a caste the less frequent is the
occurrence of levirate. Cf. also Berreman 1963: 152f. on levirate among the Pahari of North-
western India.

3 Cf. Kane 1974: 599-607.
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undone (bhai gayo). However, henceforth only the Limbu, Lepca (Lapcya) and the
Jumli (people of Jumla) are regarded as an exception. All other castes are forbid-
den to marry the elder brother’s wife (sksat bhaujyu). Infringement is, according
to the offender’s caste, punished by banishment, degradation, cutting off the pe-
nis or by enslavement.

“...] age hamra mulukka car warna chattis jat gairha prati wiwahita saksat
bhaujyiismiiga wirdu garna yo kurd thulo pap rahecha ajasaiinma jo jati bhayo
so bhai gayo jariigald muluk hunale jatko tajwij garnu parda hal kivatt livabu
lapeya ra jumliharii wahik rakli ajadekht upranta janajant kasaile saksat bhaujyn
wirdu nagarnu bharimya thiti [thiti] wandhej wadhi waksyai [...]"

Almost two decades later, the MA regulates the matter as follows: Except for the
Upadhyaya and Jaisi Brahmins, all castes are allowed levirate. Furthermore, it is
laid down that from BS 1919 (1862) onwards the Rajput (Thakuri) are also prohib-
ited from practising levirate; hereby all unions are exempted from punishment
which were contracted before this date (aghiko kuro ... sadar huricha).

The contrast to the decree of BS 1893 is striking. Does the MA surrender to
empirical reality, that is, does it yield to the fact that levirate was obviously prac-
tised by a large number of castes in the Nepal of that time?

We see that empirical reality is not merely taken notice of by the legislator, he
also attempts to modify it by setting certain standards. Two facts deserve our
attention. The one is that many thiti bandej decrees were obviously answers to
petitions on the part of the people concerned (cf. the cases of the Mecya and
Tamang, pp. 72f., 124ff.). The second one is that some decrees of the pre-MA era
make believe that the legislator was, at that time, faced with a sort of tabula rasa
in the fields of customs and inter-caste relationships in a newly formed society.

Thus, in one thiti bandej for the Magar of Piuthan, the petitioners complain:
“[...] we have [hitherto] accepted bhat without cokhyan [purifying ingredient, such
as ghee] from people who rank lower than our own caste. All the other Magar
have their caste regulations [jatko wyawastha], we do not have any [...].”®

Petitions could also imply protest if the petitioners felt that their traditional
customs were being arbitrarily challenged or suppressed by the central power.
The Limbu, for instance, protested against a decree, dating from BS 1896 (1839),
by which they were forbidden the above-mentioned marriage with the step-
mother.” Their intervention was evidently successful, for the MA, 14 years

4 Reprinted in the annex to the MA, p. 701; also published in Nepali 2022: 203.—Caplan (1970: 84)
and Jones (1973: 212f.) report that levirate is still being practised by the Limbu.

5 MA, p.535f.§18-21,p. 539f.§ 7,9, p. 544 § 7, p. 554 § 6.

6 Cf. Nepali 2022: 191 and 194f.. “(...] Aphnd jatdekhi nicka hatko cokhyan nahaleko bhat pani khida

raliydchan ra gnirhamagarle sabaiko Jjatko wyawastha cha hamro jatko wyawastha kehi raliena hianrd jatka
pani thiti paida hun bhant [...].”

7 Cf. Nepali 2022: 203-205. Cf. also above p. 143f.
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later, explicitly exempts the Limbu from the interdiction.®

Hereby it is shown that the thiti bandej is not always a simple sanctioning of the
status quo ante legem. It can also be the result of a dialogue, an interaction be-
tween legislation and the persons concerned. Whereas the Limbu stick to their
tradition, the Magar solicit the legalisation of their “castification”.* Many a peti-
tion tried to create the impression that the legislator had only to sanction the
status quo. However, it seems that in reality the petitioners themselves produced
a fait accompli, presenting it as status quo. There are some indications that the
petitions for a thiti bandej resulted from the initiative of pressure groups already
alienated from the traditional norms of their own caste or ethnic group. The peti-
tion was meant to postulate the degree of “Hinduisation” already attained by
them for the whole ethnic group (or for a local segment of such a group) and to
have it legalised.

It is in this sense that we should interpret C.R. Nepali’s statement according to
which the various thiti bandej and lalmolior documents under the reign of Bhimsen
Thapa virtually met the people’s wishes.!

A number of facts endorse our supposition that the cultural change that set in
after 1769 had its basis in voluntaristic actions undertaken by local elites." For
instance, many of the thiti bandej are not addressed to all the Jaisi, Magar, etc, but
only to some of their local groups. Another proof is that the petitioners are often
mentioned by their individual names."? Fournier reports on a delegation of the
Sunwar sent to Kathmandu in order to obtain permission for Brahmins to settle in
their area and henceforth to be allowed to perform Hinduistic rites on behalf of
the Sunwar.” Furer-Haimendorf depicts in an informative way how a group split
off from the Thakali, by discontinuing participation in Lamaistic rites and by as-
serting from one day to the next that the Thakali were descended from the
Thakuri.” Finally, there is a warnitisawali, obviously written by a Gurung, which
claims that Ghale and Gurung are of entirely different ethnic origin: Contrary to
the Ghale who are said to have always been Lamaists, the Gurung are the descen-
dants of Hindu Ksatriya of Indian Rajpat origin and it is by an historical “acci-
dent” that they lost their holy cord.”

Seemingly, some thiti bandej only sanctioned those fissions which had been con-
ditioned by acculturation in a group hitherto culturally and ethnically homoge-

8 MAPp.565§5.

9 Asis well-known, the Limbu offered opposition against other steps, too, taken by the Govern-
ment. Thus, with numerous petitions they opposed the gradual supplantation of their tradi-
tional kipaf tenure, a specific corporative form of landownership rights, being the basis of their
ethnic solidarity. Cf. Caplan 1970, Jones 1973 and Regmi 1976: 98ff.

10 Nepali 2022: 193f.

11 Therole played by tribal elites in the process of “Sanskritisation” in India is discussed at length
by Orans 1965: 40ff., 127 and Sinha 1962.

12 Cf. also the 100 years younger decree on behalf of the Tamang, p. 124ff.

13 Fournier 1974: 63.

14 Fiirer-Haimendorf 1966 a: 140-160.

15 Gurung ghale (raja) haruko warnsawali 2012: 164-167.
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neous. It is likely that even the regulation that allowed the Khas, who wear the
holy cord, to assume the caste name Ksatri/Chetri sanctioned the emergence of a
particular group from among the Khas.* According to Fiirer-Haimendorf,'” the
so-called matwali Chetri near Rara in West Nepal received the holy cord as early
as 1853, that is, at the time of the MA’s promulgation.

Another document, dating from BS 1925 (1869), alludes to the splitting off of a
Hinduised group, the Rajwarnsi, from the Koc (Koch) in the Eastern Terai. The
English translation of the document reads:'®

“[...] Chaudhari Bandhulal and 42 other persons belonging to the Rajvamsi
community in Morang have submitted the following petition:

[...] Formerly, this region was under forest, and there were no Brahmans
there. All inhabitants of the region belonged to our caste. Because of our evil
association with persons belonging to the Mussalman caste, who do not
invite Brahmans to such ceremonies as Nwaran (naming of child) and Pasni
(giving cereal food to child) but perform them according to the customs and
usages of their own caste, and, moreover, use cows to draw the plow, we too
have been following these practices.

These days the number of people belonging to the hills and plains, as well
as of Brahmans and Rajputs, has grown in Nepal. In case we receive a royal
charter directing us to revere the Brahman and use bullocks [instead of cows]
to draw the plow, and orders to describe us not as Koche but as Rajvamsi, we
will start revering Brahmans and stop using cows to draw the plow.

We therefore direct that a royal charter (Lal Mohar) shall be issued ac-
cording to which (Rajvamsis) shall use bullocks, not cows, for plowing, that
they should revere Brahmans, and that any person from among them who
contravenes these regulations shall be fined according to law by the appro-
priate office or Amal”."

Today there are three groups to be found among the Koc in Jhapa and Morang,
namely a) a Hindu group bearing the name Rajwarhsi; b) an Islamic group, “unof-
ficially” also calling itself Rajwarhsi; and c¢) those Koc who have adhered to their
autochthonous (tribal) traditions.?

In the period between 1769 and 1853, the legislator had obviously nourished a
great deal of disproportionate expectations. The tension that existed between or-
thodox ideals and empirical reality is also well demonstrated by the fact that
what Prithwi Narayan Sah had called “the genuine homeland of the Hindus” (asal
hindusthan), namely Nepal, became 60 years later a “country of wilderness” (jariigald

16 MA p. 393 § 50. Cf. above p. 90f.

17 Fiirer-Haimendorf 1971: 21.

18 As the Nepali original was not accessible to me I quote the translation published in the Regmi
Research Series.

19 Customs 1925.

20 Bista 1972 b: 134ff.
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muluk), as we have seen (p. 151). In a tamapatra of 1802, published by Riccardi,
King Girwan Juddha ordered all Gurung, Ghale, Murmi (Tamang) as well as the
Gharti to employ the Brahmins as their priests.’ By doing so he practically postu-
lated a sort of cultural revolution, for, as we know, not even today do all Gurung
and Tamang avail themselves of the services of the Brahmins. Some years later,
Bhimsen Thapa had also to recognise the limits set to an all too radical legislation.

As to this problem, C.R. Nepaili,? too, believes that the legislator’s task grew
more and more difficult with the increasing number of ethnic groups and local
cultures brought under Nepalese sovereignty in consequence of the country’s con-
quest. Moreover, rulers such as Prithwi Narayan or Rana Bahadur were much too
engaged in foreign affairs and warfare. A serious attempt to codify the social
conditions prevailing in the country could only be embarked on by Bhimsen Thapa
as late as in the period between 1804 and 1837 when political consolidation began
to dawn. Thitherto, the situation of jurisdiction had been almost chaotic. Although
every district had its governor (imukhtiyar), he always had to consult the central
government agencies before passing a sentence, even if such relatively unambigu-
ous cases as sexual offences were dealt with. C.R. Nepali insinuates that Bhimsen
Thapa wanted to bring about a sweeping reform of customs (samajik pracalanma
pariwartan), aiming at a certain homogenisation or simplification. It was last but
not least the traditionalistic (kattar, lit. ‘bigoted’) attitude of the population which
made him lower his pretensions.? It is noteworthy that the author puts this pro-
position forth as an introduction to the aforesaid interdiction of levirate which
was later treated less strictly by the MA.

Of course, the question can be put the other way round, whether there had
not been disproportionate expectations on the part of the population, too. For
instance, by their acculturation, some local pioneers of “Hinduisation” and
“castification” might have expected a higher status position than that actually
accorded to their group. We can at least suppose that there were also cases
where sections of the population, chiefly the high castes, took an even more
orthodox line than the legislator. We have already mentioned that the MA per-
mits all castes the marriage with one’s matrilateral cross-cousin and parallel
cousin. Conspicuously, the MA almost emphatically stresses the legality of such
a union, as if it had to remove doubts or even resistance. It lays down that
matrimony with the mother’s brother’s daughter and mother’s sister’s daugh-
ter is not punishable even if she ranks lower than the husband. The relatives and
fellow-caste members of the husband, however, are liable to punishment if they
debar him from interdining after having contracted such a union. Furthermore,

21 Riccardi 1976.

22 Nepali 2022: 193f.

23 Nepali 2022: 203, 205. Surya Bahadur Thapa, in his preface to the reprint of the MA, also thinks
that the legislator was confronted in that epoch with the difficulty of harmonising customary
law with the norms of the §astra: “dharmasastraka manya wacan ra ritithiti paramparaldi saviisodhan
garie prayds”; perhaps the word sanitsodhan, ‘purification’, ‘correction’, is an unwittingly strik-
Ing characterisation of that rigid attitude we have labelled “disproportionate expectation”.
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such cousins may even be married with full rites as wiwahita.*

Finally, we may note that occasionally empirical reality and the orthodox ideal
are closer to each other than to the MA. The provisions according to which Brah-
mins are allowed to plough and that the choice of occupation is independent of
caste affiliation clearly show this.”

What has appeared as a static order in the preceding chapters now manifests
itself as a dynamic process. In other words, status allocation and inter-caste rela-
tions, as laid down by the MA or by other thiti bandej decrees, are the result of a
series of interactions between the legislator and the people concerned. This also
implies some compromises between the orthodox ideal and the cultural diversity
as represented by the numerous groups gradually drawn into the orbit of a caste
society. Let us stress again that legislation designed to integrate the various groups
into an all-embracing hierarchy is not only a sanctioning of caste status according
to fixed criteria applied to the cultural attributes that each group exhibits. Rather,
legislation itself is a product of this integration, is itself a process. The dynamism
resulting from the occasional conflict between orthodox ideal and empirical real-
ity is manifest in the partly unrealistic character of the pre-MA legislation, and it is
not totally absent in the MA itself. The deficiencies of the latter, such as the appli-
cation of the varna model or the gaps to be observed in the status allocation for
individual castes, etc, show that the MA’s caste hierarchy is an open structure,
open at least to interpretation.

As to the problem of tolerance, we may conclude that the MA is not guided by
the orthodox tradition, rather it attempts to justify it. It does not intend to create
a substantial identity with one of the numerous ancient Indian legal sources and
even less with any concrete, historically definable society of pre-British India. The
MA'’s society is an Indian society, but only one of the possible Indian societies. The
sastric sources offer only an abstract mould (or rather a terminology) to be filled
with specific substance. As these sources themselves diverge in their opinions and
as they themselves are often only models of past societies, which can be differ-
ently interpreted, they are all the more appropriate to be used as points of refer-
ence. The more abstractly they are presented as an ideal and an authority, the
more flexibly can the legislator tackle the problem of integrating heterogeneous
and hitherto dissociate cultures into his caste hierarchy.

One can hardly maintain that legislation was systematically used as an imple-
ment of cultural repression “from above”. If the State interfered, it was by the
executive power.?

Apart from a few exceptions, such as the interdiction of cow-killing, etc, legis-
lation has by no means enforced—but only a posteriori sanctioned—cultural change.

24 MA p.404 §3-4; p. 448§ 17.
25 Cf. above p. 92.
26 One example is reported by Fiirer-Haimendorf (1975: 127) on the Lhomi: “... it is said that

around 1900 Nepalese officials came to Walongchung and forbade the practice of polyandry,
and that since then marriages have been monogamous.”
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That it indirectly encouraged cultural change cannot be doubted, however. It
motivated adaption to the norms it propagated either by providing social mobil-
ity with the vehicle of “Hinduisation” (“Sanskritisation”) or, indirectly, by defi-
cient codification of customary law, thus leaving the latter in an authority vacuum.?

The effect such lacunae have had is illustrated by the case of the Limbu. As
perhaps no other ethnic group in Nepal, the Limbu succeeded in safeguarding
their autonomy under the legal guarantees of the central power. If their social
system has nevertheless undergone a long-term transformation this is, among
other things, due to the fact that “written law” had not properly considered the
individual elements of this system. The former custom of marriage by “kidnap-
ping” the bride was abandoned by the Limbu because neither the institution itself
nor its economic implications (prestations to the bride’s family, etc) were sanc-
tioned in the Nepalese codes. Or: formerly an incestuous union automatically en-
tailed the formation of a new clan with the detected couple as its founders. Today,
however, the persons involved are outlawed because the “written law” failed to
legalise explicitly the original ethno-specific solution to the conflict. Last but not
least, the headmen of the Limbu themselves took an active part in furthering the
acculturation process.?

27 There must have been cases in which this acculturation process was simply conditioned by
what Orans (1965) in his study on the Santal in India has called the “rank concession syndrom”,
i.e., the subjective acknowledgement of the political and technological superiority of the sur-
rounding Hindu society without any strong and enduring constraints on the part of the latter.

28 Both examples given by Sagant 1976 a: 161ff., 167ff.; Sagant 1976 b: 280ff. On “Sanskritisation”
among the Limbu cf. also Jones 1976.—With regard to abduction, we find in the MA (p. 456 § 2)
the following provision: A man of any of the non-"Cord-Wearer” castes who abducts a virgin
of his caste is to be fined Rs 20. On paying the fine he may marry the girl, provided her parents
consent to the union. However, if the girl was abducted with her consent (against the will of
her parents) the man is not to be fined and the parents do not have any claim on their daughter.
The latter situation seems to be close to the Limbu case where the kidnapping of the bride is
staged as a matter of convention rather than real abduction. Cf. also Sagant 1969.
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THE CHANGE OF CASTE
AND THE QUESTION OF MOBILITY

“Pollution is a well-defined and clinging state of being. Purity
is more evanescent and fleeting. It is the achievement of a tran-
sient elevation rather than any lasting presence of grace.”
(Mandelbaum 1970, [: 192)

It is empirically evident that in every caste hierarchy there is a certain mobil-
ity.! What chances does the MA offer to mobility within the framework of its
hierarchy?

At first sight, it appears as if the MA allowed only individual and downward
mobility, that is, a change of caste status by degradation.

Degradation (patit)

Generally speaking, the MA seems to distinguish between two types of degrada-
tion: a) exclusion from the bhat commensality, disjoined from b) exclusion from
one’s birth-caste (jatbata patit hunu). Both can be imposed temporarily or defi-
nitely, as the diagram shows. A temporary degradation, a sort of interdict, is
called hatak (< hataunu, ‘to remove’). It is effective from “the start of the proceed-
ings” until the person’s rehabilitation and purification (patiya, prayascit). Thus the
MA lays down that suddha hunya thaharyako patiya nahuritji bhat panima pharak rahanu,
that is, the person under interdict “must remain isolated (pharak) as far as accep-
tance of bhit and water is concerned until he regains his caste status (patiya) and
becomes pure (Suddha)”.2

1 For a detailed discussion of mobility in India cf., i.a., Barber 1968.

2 MA p. 404 § 68. In the sense of ‘to degrade’, ‘to lose one’s caste status’ the MA also employs
expressions such as jat janu (‘caste’ + ‘to go’), jatwata khasalnu ('to let fall from caste’), jat walck
garni (‘to exclude from caste’). The expression jatma milaum: (< milaunu, ‘to settle’, ‘to adjust’)
is used for the integration of a degraded person into his new caste or caste group.—On
degradation and excommunication in India cf. Dumont 1966: 227-229 and Mandelbaum 1970, I:
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DEGRADATION
|
exclusion from caste and exclusion from bhat commensality:
integration into a lower temporarily or definitely
caste: definitely
- |
voluntarily as a punishment for infringement of
interrelation rules with regard to
bhat and water acceptance, sexual
intercourse and other criminal acts
[ [ ]
in the case of a self- in the case of a adoption by lower-
denouncement of a continuation of ranking foster-parents
violation of rules of connubium with one’s
bhat and water accep- degraded spouse
tance, sexual inter-
course

Juridically speaking, voluntary degradations have to be distinguished from
those ensuing from penalties. Someone who has violated the rules of consexuality
and commensality is degraded without any additional punitive measures if he
himself denounces the offence to the court (adalat, etc).? Caste status can also be
abandoned voluntarily by continuing to live together with one’s spouse who has
been degraded or by being adopted by foster-parents of lower status. In both
instances, the renouncing of caste status must be registered officially.*

Penal degradation comprises several degrees, as both the gravity of the of-
fence and the offender’s caste are taken into consideration. In any case, however,
the offender has to have his head shaved and to take food which is not in accor-
dance with his original caste’s diet rules (ablaks khwaunu). Thus, the legal act of
degradation is emphasised (or made definite) by a forcible pollution.® The brand-
ing (kliodnu) of the offender is an additional penalty and means a person’s degra-
dation to the status of an impure, “Water-Unacceptable” caste. Degradation with-
out branding in most cases entails the offender’s integration into the next lower
caste group: a “Cord-Wearer” thus becomes a “Non-enslavable Alcohol-Drinker”
(Sudra), whereas a “Non-enslavable Alcohol-Drinker” will, in turn, become a
“Bhotya”, that is, an “Enslavable Alcohol-Drinker”. A member of the enslavable

294ff. Mandelbaum points to two kinds of temporary excommunication or isolation: a) the
person concerned is “boycotted” by ritual specialists and craftsmen, but he is not deprived of
his caste status, and b) he is expelled from his caste, but only for a certain number of years. This
last possibility is not mentioned in the MA.

3 MAp. 614§ 1. Cf. also above p. 25.

4 MAp.1496§14.

5 Cf.p.17.
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castes (the impure castes inclusively) is either penalised by enslavement, also im-
plying a degradation, or he is allocated to the next lower caste. Let us stress that
even members of the impure and untouchable castes can be degraded.®

As we shall demonstrate below, the severest penalties, such as capital punish-
ment and life imprisonment (damal), also imply degradation. Normally, for high
caste Hindus at least, any imprisonment brings about a loss of purity due to the
general conditions in a jail, which do not allow for a strict observance of the
commensality rules, etc. Although the MA is silent on this question, it neverthe-
less confirms that imprisonment, other than that called damal, does not perma-
nently affect the convict’s caste status.” According to a person’s caste and the
gravity of his offence, these punishments are partially exchangeable. Incest with
one’s mother, for instance, is punished by execution; this applies to all castes,
except for the Brahmins, who are branded and degraded in such a case and im-
prisoned for life.®

On being degraded one has to observe all rules of commensality and
consexuality valid for that caste (or caste group) into which one has been inte-
grated. A degraded person may also be subject to additional disabilities. Thus, an
adulterer of the caste groups “Cord-Wearer” and “Non-enslavable Alcohol-
Drinker” who has been excluded from commensality is barred from being em-
ployed in public service (sarkarko jagir).® Nevertheless, in some instances, the inte-
gration into the new caste does not become fully effective until the second gen-
eration. Thus, the MA lays down that someone who has been degraded to an
enslavable caste ($udra) is not to be punished by enslavement if he incurs another
penalty after his degradation; this, however, does not apply to children of his
born after the degradation.!

The new caste status of the degraded person is, of course, transmitted to those
of his children who were conceived or born after the degradation (cf. above pp.
58f.). If a pregnant woman is degraded the child born from this pregnancy auto-
matically assumes the mother’s new caste status. Children born prior to the deg-
radation of their parents and who, due to their infancy, live with their degraded
parents, can be re-integrated into their original caste and obtain patiya if they

6 MADp.275§15.

7 Cf. MA p. 574§ 8 on sexual intercourse between the inmates of a prison. Cf. also MA 2009. V, p.
21§47.

8 Cf.MA p.526§ 1 and the following paragraphs, p. 297 § 7.—The MA refers to both jiu janya
damal and janmabhar kaid hunyd damal. From this we may conclude that damal is used for life-
imprisonment (kaid) as well as for capital punishment (jiu janu). Cf. MA p. 176 § 19-30; p. 181f.
§1,4-6,p.456§1, p. 613§ 2. However, according to the dictionaries of Turner and Sarma, dimal
means only life-imprisonment, accompanied by branding and shaving the head of the cul-
prit.—It depends on the gravity of the offence whether or not the degradation of the patit type
entails damal. The MA also prescribes damal to a recidivist who, after his degradation, again

commits a delict for which normally the same kind of degradation ought to be inflicted on him
(MA p.212§1-3).

9 MAPp.631§7.

10 MA p.360§17.
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apply for it before reaching the age of 16. Their re-integration is possible even if
the parents were degraded to an impure caste. In all cases, two conditions must
be fulfilled, namely a) that such children are re-admitted by their relatives to
commensality before their 13th birthday or b) that they refuse to accept bhat and
water from the degraded parents after their 13th birthday. An application has to
be brought forward to the authorities concerned and the facts have to be corrobo-

rated by evidence.!

Rehabilitation (patiya, prayascit)

There are three possible ways leading to rehabilitation, that is to say, to be re-
admitted into one’s caste or one’s commensal group: a) rehabilitation after an
adequate purification and expiation (penance, penalty) during the person’s life-
time; b) posthumous rehabilitation on the application of the surviving relatives;
and c) rehabilitation as a consequence of a judicial error.

Under (a) are subsumed: unwittingly committed acts (bhor) requiring a purifi-
cation, on the one hand, and less grave offences which are punished by fining and
expiated by a penance, such as a pilgrimage, etc. Under certain circumstances, an
accomplished degradation can be annulled by proper expiation: Should the de-
graded person go to war for his king and be prepared to sacrifice his life if neces-
sary (marauld bhani), he may then be rehabilitated. That is why this type of reha-
bilitation is called dehanta prayascit, “death absolution”. The fact that the degraded
man is ready to face risks and sufferings, has obviously an expiative effect, for the
MA also employs the term taksir maph, lit. ‘offence’ + ‘remission’, in this respect.
Grave offences, however, cannot even be annulled by “death absolution”. This is
the case, for instance, if the offence entailed branding and degradation and if the
culprit was compelled to partake of abhaks (e.g., the Brahmin to drink alcohol).
Likewise excluded are offences such as the acceptance of bhit and water from a
member of any of the impure castes and sexual intercourse with an untouchable
woman."” A degradation as a consequence of a judicial error (c) can also only be
rescinded completely if the degradation was not accompanied by a forcible feed-
ing with pork or alcohol.?

The “death absolution” represents a kind of transition to posthumous rehabili-
tation (b). This can be obtained even in the case of the most severe punishments,
such as the death penalty, life imprisonment (damal) and degradation. In fact, it is
even prescribed on behalf of a person who committed suicide. The deceased per-
son can be granted patiya at the relatives’ request and against payment of a fee,

11 MA p. 288§ 30.

12 MA p. 386 § 25-26. The classical sources of Indian law, too, tolerate certain exceptions. For
instance, a Brahmin accused of having lived among the Mleccha can be rehabilitated if it is
proved that he was forced to do so, e.g., as a prisoner of war (Kane 1974: 387-389). The Manu
Sarnhita (1909: 410ff.) states that a degradation can be rescinded by proper penance.

13 MA p. 385 § 24. Cf. also below p. 169.



162 THE CASTE HIERARCHY AND THE STATE IN NEPAL

called godan (cf. p. 168), says the MA. Only then may his death rites be performed
in accordance with the customs of his birth-caste. This posthumous rehabilitation
is called krya suddhako patiya by the MA, that is, ‘patiyd [re-admittance into caste]
for the pure death rites’. The necessity of applying for it proves that capital pun-
ishment, life imprisonment and even suicide entail the loss of caste status, just as
(normal) degradation (patit) does."

In connection with the death penalty, the MA speaks of prayascitko patiya, i.e.,
the re-admission to the caste (patiya) by way of absolution (prayascit).’” It is re-
markable that, whereas the MA accomplishes rehabilitation through a particular
legal act, several classical Indian sources ascribe an automatically expiative effect
to the execution itself, leading to the culprit’s redemption.’* Thus, according to
the Manu Sarnhitd, “[...] men punished by the king, become free from impurity
and go to heaven after death as honest and virtuous men do”, and the same effect
is attributed to a suicide committed for the sake of penance."”

Now, what possibly complicates the matter is that—irrespective of the manner
of dying—every deceased person, who has become “blissed” (sadgati) by virtue of
the death rites performed for him, loses, to all appearances, his caste status. At
least one paragraph of the MA could be interpreted in this way: There it is laid
down that a person believed to be dead does not lose his caste (jat jadaina) if he
reports back to his home after his funeral has been performed in his absence. For
re-instating him by a purification (suddha), a pilgrimage and a subsequent banquet
(tirtha bhoj), to which he invites his fellow-caste members, are sufficient.’® Be that
as it may, there is an intrinsic connection between death and degradation. For
instance, in South India, the expulsion of a Havik Brahmin from his caste is accom-
panied by the performance of his mock-funeral."

Upward mobility

The chances the MA offers to an individual to exchange his original caste status
against a higher one are apparently very small and of more or less theoretical
nature.

We have already seen that slave emancipation most probably excludes the slaves
who belong to the impure castes from becoming Gharti, i.e., members of a pure

14 Cf.MA p.380ff.§8,10, 12, 14, p- 438 § 47 —Oldfield (1974, I: 243f.) reports on the 19th century
that persons who had been executed were not given a funeral and that their bones were visible
at the place of execution a long time afterwards. The fact that executioners used to be recruited
from the untouchable Pore caste, may also be seen in connection with the degrading effect of
capital punishment. Cf. also Hodgson 1880, 11: 224 and Gorkha adalati $iksa 1896: 32, 34.—On
krya suddha cf. also the MA of BS 2009, V p-143§4.

15 MA p.381§10.

16 Cf. Lingat 1973: 234, Kane 1953: 65ff., 72f., 103.

17 Manu Sarnhita 1909: 399.

18 MA p. 439§ 53: “[...] pharki aunyako jat jadaina tirthya bhojle suddha bhai aphna jatma rahavitcha [...].”
19 Harper 1964: 167.
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caste (p. 104f.). Whether the initiation to one of the ascetic sects may be regarded
as a legal means of upward mobility cannot be decided. The ethnographic record
corroborates what emerges from the context of the MA, namely that the ascetics
are recruited from among the “Cord-Wearer” castes. The MA is silent on the ques-
tion whether or not members of the “Alcohol-Drinker” castes are permitted to
become ascetics and thus promoted to “Cord-Wearers” (cf. p. 107). The suspicious
attitude the MA exhibits vis-a-vis the ascetics might have one of its roots in the
fear of uncontrolled mobility which would make it possible even to an Untouch-
able to obtain access to the ranks of the pure castes.

Adoption, by contrast, seems to imply a chance to upward mobility, since the
MA lays down that foundlings of unidentified caste affiliation may obtain the
caste status of their foster-father, provided the latter is not a Brahmin.? If, how-
ever, the adoptee’s caste is known the foster-parents are obliged to bring him up
in accordance with the traditions of his birth-caste (cf. p. 54f.).

All the possibilities hitherto mentioned refer to individual mobility. As to the
chances of collective mobility, there are no indications whatsoever found in the
MA. There is no right derivable from the law which envisages a re-allocation of
status. Such a situation could arise, for instance, if a caste had modified its cus-
toms and relations to other castes, ceasing to accept bhat from certain other castes,
etc. Nor is mention made of whether the king (the State) is entitled to modify the
status of a caste.

This tendency seems to be at variance with the ethnographic evidence, accord-
ing to which certain castes are reported to have been “promoted” or “degraded”
by royal edicts. In pre-British India, the king occasionally exercised his right to
change a caste’s status in order to bestow a favour on it or to punish it.?! In Nepal,
the Newar caste of the Diiyiya is said to have been promoted by Prithwi Narayan
Sah from an untouchable to a pure caste in acknowledgement of their alleged
assistance in the conquest of the Kathmandu Valley.?  was also told that the Kasai
butchers had been similarly raised from an untouchable to a touchable impure
caste. The Jaisi Brahmins, by contrast, are reported to have undergone a sort of
collective degradation. Because some of them had been involved in a conspiracy,
Prithwi Narayan Sah decreed that a Jaisi had to greet others and to be greeted by
others by a simple salam (raising one’s right hand). Contrary to the Upadhyaya
Brahmins, one should not prostrate oneself before a Jaisi nor touch his feet with
one’s head (jadau, pauma lagnu). Likewise, a Jaisi is forbidden to perform the homa
rites (swaha).® In reality, the decree did not degrade the Jaisi but rather confirmed
their status as it had existed thitherto.*

The case of the Kasai, too, requires a clarifying note. It is quite possible that

20 MA p. 121f. § 29-30.

21 Srinivas 1966: 93.

22 Nepali 1965: 173 (“Dunyeeyan”), cf. also 175 on the Manandhar.

23 Wajracarya n.d.: 15f.,, quoted from Diwya Upades.

24 Among the Newar, too, there is a caste called Josi or sometimes Jaisi. As to their position within
the Newar hierarchy, they are comparabile to the Jaisi (asal Jaisi) among the Parbatiya. They
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they have never been Untouchables. Unlike the MA (cf. above p. 72), Jayasthiti
Malla’s Code forbids them to sell milk to higher-ranking castes.” It seems that
Prithwi Narayan Sah only suspended this interdiction and that this act was then
interpreted as an abrogation of their (never really existing) untouchability.

With reservation of future research, much seems to prove that entire castes
relatively seldom underwent modifications of their statuses in the post-1769 era.
In the MA itself, the State undoubtedly retained certain privileges, by virtue of
which changes of caste status could be sanctioned a posteriori. Suffice it to men-
tion here the State’s right to bestow the holy cord upon someone who is not born
to a “Cord-Wearer” father (cf. p. 136). Otherwise, the MA seems to content itself
with certain corrections, which are presented as adjustments or clarifications, rather
than as innovations. A typical example is that of the Mecya (p. 72f.). Other ex-
amples are the suspension of enslavability for some of the Newar castes or the
abolition of levirate for the Thakuri (cf. p. 152). On the whole, the MA pretends to
codify a quasi natural status quo, and when reading its provisions on caste, one is
inclined to believe that the legislator more or less limited himself to reinforcing,
legally sanctioning the existing order—which is not always the case of course.
Paradoxically, as has been shown in the previous chapter, it is this very attitude
which enables him to accept and sanction certain steps achieved in upward mobil-
ity, provided that the result of this mobility is presented not as a change but as
part of the existing order.

One of Jang Bahadur’s decrees, dating from BS 1920 (1863), is exemplary for
the importance of the above-mentioned corrections. The decree (lalmohor) refers
to the fact that the people addressed had earned great merits during the wars
against Tibet and in Lahore (i.e., during the Great Mutiny in 1857). In recognition
of this fact, the decree accords a tax reduction to the Thakuri and allows the
Magar to be admitted to the old elite troops of the Nepalese army (purana roja
paltanma bharti) and even to be promoted as high as the rank of “karnel” (< colo-
nel). It is stated that those Newar castes which have been classified as enslavable
as well as the Limbu-Kirati should no longer be punished by enslavement. Fur-
thermore, the Limbu-Kirati may henceforth serve in army regiments which are
set up especially for them (?) (sipahi tulyai paltan khada gari).

At first sight, the decree simply bestows upon the Limbu a higher social pres-
tige by admitting them to the army and by abolishing their enslavability. In real-
ity, however, it tacitly lifts the Limbu by one caste group higher and promotes

wear the holy cord and are chiefly known as astrologers (josi < jyotis). According to Jayasthiti
Malla’s Code, they are apujya, ‘non-venerable’, and are debarred from acting as purohit. Cf.
Larhsal 2023: 38f., Nepali 1965: 156f. and Petech 1958: 183.

25 Larnsal 2023: 46. Cf. also below p. 175f.

26 Quoted in Rana and Wajracarya 2029: 35f. —According to B. Acarya (2022: 121, 144), the Gurung
were enlisted in Prithwi Narayan’s army in higher ranks than the Magar. Oldfield (1974, IT: 3-

4) reports that, as early as during the war against Tibet in 1855-56, there had been a regiment
of Kirati soldiers.
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them to “Non-enslavable Alcohol-Drinkers”.?” Characteristically, the decree leaves
their interrelations with other castes with regard to, say, bhit acceptance or inter-
marriage, unchanged.

Mobility and hierarchy

It clearly emerges from what has hitherto been said that upward mobility is re-
stricted by the law. However, it is likewise obvious and plausible that downward
mobility, too, is subject to restrictions. This is proved by the various possibilities
of rehabilitation an individual has and by the impossibility of a collective degra-
dation of entire commensal groups.

Irrespective of the partially opposing evidence given by empirical reality (i.e.,
that there is mobility), these restrictions are inherent in the hierarchy. All too
frequent changes of status (upwards or downwards) would ultimately have the
same effect as an excessive permeability of the demarcation lines between the
individual castes: a levelling of status differences and a negation of karmic moral-
ity. Any legal provision ensuring the allocation of a higher status to any caste
which is prepared to change its customs and interrelations to other castes accord-
ingly would, moreover, challenge the status quo which the MA tacitly poses as an
order emanating from eternal dharma—not to mention the immediate political and
€Conomic repercussions.

It was the smrti sources which already laid down that one of the principal
functions of the kings consisted in their preventing the four varna from miscege-
nation (varnasaritkara).”® It was obviously feared that such an intermingling would
lead to the formation of new sub-varna and thus disturb the status quo. As the
Manu Samhita puts it: “[...] intermixture of castes is the primal cause of vice and
leads to universal destruction.”? According to Rocher, most of the classical sources
agree that a change of one’s varna, that is, a change of varna-specific occupations,
can be accomplished only in the case of emergency and only temporarily. There is
one further condition: one may only pursue the occupation of the next higher
varna or of the next lower varna. A $iidra may only pursue the occupation of a vaisya
and vice versa, whereas a ksatriya is only allowed to pursue that allotted to the
vaisyn, but not that of a siidra. However, even in the case of emergency, nobody is
permitted to “become” a brahmana.®

There is one possibility of individual upward mobility which the dharmasastra
sources mention under the name jatyukarsa. According to Gautama, the status of a
Brahmin can be obtained by several consecutive hypergamous marriages. Thus,
for eight generations, female descendants of a Brahmin man and a Ksatriya womnan

27 The MA of BS 2009, V, p. 92f. § 43 groups the Limbu together with the Gurung, a caste which
in Jang Bahadur’s MA belongs to the “Non-enslavable Alcohol-Drinkers”.

28 Kane 1974: 50ff.

29 Manu Sarmbhita 1909: 277.

30 Rocher 1975: 145ff.
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have to be married to Brahmins before the children in the ninth generation will be
recognised as (genuine) Brahmins.> According to the Manu Sarnhita, the same is
possible even for the progeny of a Brahmin man and a $adra woman.” ‘

In the Nepalese case, the Chetri represent a variant of such a status correction
within the framework of individual mobility. If a Chetri marries a woman who is
a) herself Chetri but not wiwahitd, or b) comes from a lowe.r-ranking caste, their
offspring are not jharrd, i.e., not “genuine” or “pure” Chetri. However, .the male
children from such a union can secure the jharra status for their own children or
grandchildren if they succeed in marrying a jharrd Chetri woman.* The MA makes
no mention of this opportunity.

31 Kane 1974: 61ff.
32 Manu Sarhhita 1909; 273f.
33 Fiirer-Haimendorf 1966: 31-34.



XVI

PURIFICATION, PENANCE AND PENALTY

“(The observance of) one’s own special duty leads to heaven
and endless bliss. In case of its transgression, people would be
exterminated through (the) mixture (of duties and castes).”
Arthasastra (Kangle 1972: 8)

The violation of the interrelation rules as well as incest are sometimes called patak
by the MA.! Otherwise, there are no indications whatsoever of a categorical dis-
tinction between caste-relevant offences and other criminal acts, such as murder
or theft, etc. The terms khat (used most frequently) as well as aparadh, taksir, dos,
wiram (biram) are, to all appearances, employed indistinctly in the sense of ‘pun-
ishable act’. In the same way, bhor (mistake, unawareness) is acknowledged and
prayascit (absolution) is to be administered not only in connection with breaches
of caste rules but also with other acts.

In the previous chapters (cf. pp. 17-59), we frequently distinguished analyti-
cally between social and penal consequences. Under social consequences we sub-
sume degradation or exclusion from the commensality without any additional
penal measures, such as fining, imprisonment, branding, etc—in short: cases, in
which the legislator himself states that they are not regarded as khat, that is to say,
punishable by the authorities of the State. However, if they are not punishable
acts (in this sense), are they at least sins? What is penalty and what is penance for
the MA?

A systematic analysis of this problem would certainly be beyond the scope of
the present study. Let us therefore content ourselves with a few comments.

In the MA’s terminology, patiya stands for ‘rehabilitation’ in the sense of a re-
admittance to one’s caste, and prayascit means ‘absolution’ from a guilt. prayascit is
thus the redemption from the consequences of a consciously committed offence,
whereas patiya is either the consequence of a prayascit or it redeems from the

1 Cf,ia, MA p-382§17,p. 444 §5.
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results of an offence committed unintentionally.”? Someone who has polluted him-
self by mistake (bhor), will obtain bhorko patiyd, and by this legal act his pollution
will be nullified.

Although this distinction between patiya and prayascit holds good in principle,
sometimes both terms are employed as synonyms. Many a context suggests that
even erroneously committed actions require atonement and that, consequently,
patiyd can only be obtained by expiation. Let us examine some examples:

Case 1: If members of impure castes and pure castes pluck fruit from the same
tree at the same time, there is no defilement and no breach of the interrelation
rules. The MA explicitly states that in such a case neither patiyd nor punishment
(dand) are necessary.’

Case 2: Case of emergency. If the funeral of a “Cord-Wearer” had to be per-
formed by a lower-ranking person, since none of the deceased person’s relatives
was available, neither patiyd nor prayascit are necessary; a godan must, however, be
given (wrahmanlai godan diya garnu patiya prayascit pardaina).* Does the godan given
in order to purify the corpse after the event imply an expiation?

Case 3: Mistake (bhor). If someone has erroneously used the hookah of some-
one else, from whom he is forbidden to accept bhit, he can obtain patiya. In order
to obtain it he has to have a “certificate of mistake” (bhorko purji) issued by the
authorities against payment of a fee (dastur) and then has to go on a pilgrimage.’
The fee is not to be regarded as a fine (dand, sajaya). The obligation to go on a
pilgrimage, however, poses the same problem as that of the godan donation in case
2. It is well known that pilgrimages are at the same time a means to purification
and absolution from sins.6

Case 4: Mistake (bhor). If a member of one of the pure castes has erroneously
married a woman of one of the impure castes (i.e., because he was unaware of the
real caste of his wife), he can obtain prayascit (sic!) after the dissolution of this

marriage as prescribed by the law. He will not be liable to any punishment (khat
lagdaina).”

2 Cf. also Sarma 2019: 603.

3 MA p.374§27. Cf. also above p. 31.

4 MADp.426§1. For the MA’s tolerant attitude towards cases of emergency cf. also above pp. 34,
66. Numerous other instances can be quoted. Thus, for the purpose of treatment, even medi-
cines containing water may be accepted from a member of the impure castes; no prayascit is
necessary (MA p. 335 § 18). Similarly, women who quarrel with each other (jliagadi) may be
touched by anybody who wants to separate them, whether he belongs to a higher or lower
caste or even to an impure caste (MA p. 264 § 8). The underlying idea is not only that bodily
contact with an Untouchable is defiling, but that, under normal conditions, a woman should
not be touched by anybody else than her husband.

5 MA p. 374 § 29. A prototype of such expiation certificates is given in Wajracarya and Srestha
2032:96 (appendix).

6 Donations to Brahmins as, f.i., the godin (‘the gift of a cow’), have not only an expiative or
propitiative character. They can be offered in sumptuous ceremonies (resembling the feasts of

merit) with the aim to bestow merit (punyn) on the donator. Cf. Kane 1953: 51f., Kane 1974:
837ff.

7 MAPp.674§3.
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Here instead of patiya the term prayascit, absolution, is used, even though the
victim of the error need not perform any action interpretable in the sense of atone-
ment or purification, such as pilgrimage or godan.®

Case 5: An offence committed knowingly (contrary to bhor). If a man of one of
the pure castes knowingly has sexual intercourse with a woman of one of the
touchable impure castes without accepting bhat or water from her, he is fined
(dand) and has to go on a pilgrimage. On his return, he will obtain prayascit and be
deemed as pure ($uddha).” Here both punishment and pilgrimage are an instru-
ment for regaining purity.

Case 6: Mistake. Even the consequences (i.e., degradation) of sexual intercourse
between a man of the pure castes and an untouchable woman can be rescinded if
the man was not aware of the woman'’s caste. He obtains patiya and, as the text
adds, will not be punished due to the fact that he was mistaken (bhorma paryako
hunale dand hudaina).’®

Case 7: Even an imbecile who verifiably is not aware of what he is doing (garnya
nagarnyd kurdko ... wicar nabhaeko), must give godan and obtain patiya, if he has par-
taken of impure food (abhaks) or violated the rules regarding the acceptance of
bhat and water."

Case 8 represents one of the rare exceptions, in which the consequences of an
erroneously committed act cannot be fully nullified. If an innocent person was
degraded to the status of an impure caste in consequence of a judicial error and
had to partake of abhaks (e.g., a Brahmin of alcohol), he can only be rehabilitated
to the status of a pure caste (“Water-Acceptable”), but not re-admitted to his
original caste. He will only obtain “water patiya” (paniko patiya).’

The MA regards an offence committed erroneously or unwittingly as
“excusable” at least in so far as it has no penal consequences and/or does not
entail the loss of one’s caste status—provided the offender is ready to take
certain steps interpretable as purification as well as expiation. This means at
the same time that certain actions principally necessitate purification and/or
penance, and in any case absolution (patiyd, prayascit), even if the persons
involved are not regarded as guilty. Responsibility is an additional factor.
Guilt increases the gravity of the offence and entails a penalty. To give an
example, the MA uses different criteria to distinguish between sexual
intercourse having taken place unwittingly or wittingly; by mutual consent of
the persons involved or as an act of violence; and it even takes into account
whether the intercourse has taken place actually or only “verbally” (mukh patit)

8 Pilgrimages (tirtha) are chiefly a means of acquiring redemption from one’s sins, partly by
tapas (asceticism), partly by purification (bathing in holy waters). Cf. Kane 1953: 55f., 552ff. and
Bhardwaj 1973: 148 on pilgrimage in general. On the most important places of pilgrimage in
Nepal cf. Jha 1971: 45ff.

9 MAp.671§1.

10 MA p.671£.§7.

11 MAp.380§7.

12 MA p. 385§ 24.
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or whether it has only been attempted (asaya karani).”

But on the whole, purification and penance can be as little separated from each
other as penance and penalty. This is proved by the following examples:

Case 9: If someone has committed an offence punishable by life-imprisonment,
branding (degradation) or execution and if he escapes the punishment by ab-
sconding, his children will be called pataki, ‘sinners’, and they may marry only
members of the impure castes. Here the only explanation for the discriminating
denomination as well as for the degradation to the status of an impure caste is
that the children shoulder the responsibility for their father not having served his
sentence.'*

Case 10: The following provision is only applicable to the “Cord-Wearers”: If a
minor has committed an offence punishable by degradation and if this comes to
light only after his death, his children can obtain a posthumous rehabilitation for
themselves and for the deceased father or mother. The rehabilitation is identical
with the krya suddhako patiya, the “patiya for the purity of death rites” (cf. above p.
162). The text makes it clear that by this act the descendants’ caste status is fully
restored. Thenceforth they are permitted to perform their caste-specific life-cycle
rites (investiture with the holy cord, marriage, etc) which continuously confirm
their purity. It is in this way that I would interpret the sentence: “[...] ama wawuko
krya suddhako patiya bhaya pachi patiya garnu pardaina jat wisesko [wisesko] wratawaridh
wiwih adi karmale [here: karma = rite] Suddha hurichan estako jat jadaina bhat calcha” .

Case 11: Even an act which was necessitated by emergency is recognised as
guilt if the person in question fails to report it to the authorities. Thus, if some-
one—except an Upadhyaya Brahmin—has fallen ill away from home or whilst
abroad and has been compelled to accept water or bhat from a lower-ranking
person, he can be given absolution, provided he reports the case. If he fails to do
so he will be supposed to have acted on his own will and thus incur penalty. In
case he died after the denouncement but before having obtained absolution, his
agnates (bhai chora) can be given patiya.'®

From the cases discussed above the following may be concluded:

Loss of purity can be brought about with or without the guilt of the person in
question; the loss of purity increases by guilt. This not only holds good for cases
in which the offender’s degradation is explicitly mentioned, but also for penalties
such as life-imprisonment and capital punishment. Otherwise the children born
after the offence has taken place would not be degraded, and no posthumous
rehabilitation would be necessary.

Posthumous rehabilitation (case 10) and “liability of clan and kin” (case 9) dis-
play the element of penance implied in the penalty, as purity and caste status can
only be restored if the sentence is served. If the offender is only to be fined he

13 Cf. above p. 42ff.

14 MA p. 386 § 27. Probably only those children are meant who were born after the criminal act.
15 MA p.394§54.

16 MA p.387f.§29.
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often (but by no means always) attains patiyd after having paid the prescribed
amount. By contrast, penalties implying degradation are deemed to be expiated
after the offender’s death or after he has given proof of his readiness to die (dehinta
prayascit, see p. 161£.), for only then can a patiya be proposed for him.

In some cases patiyd requires an additional action interpretable as penance which
is performed after having served the sentence, i.e., the penalty proper. In case 5,
for example, a pilgrimage is necessary in addition to the fine.

Lastly, the “avowal” (jaher, ‘report’) is an essential condition either for obtain-
ing purification and absolution or for being spared penal sanctions (cf. below pp.
179, 181).

The interdependence between purity, penance and penalty still requires a sys-
tematic and comparative analysis. However, the few examples we have adduced
above prove that the homo hierarchicus—as Dumont calls the individual in a caste
society—is not only a passive bearer of an ascribed status. The individual is not a
mere “result” of role summation as determined by the various overlapping status
dimensions to which he belongs. Rather, the individual is individualised as an
autonomous being, acting responsibly as well as with the chance of correcting the
karmic destination by expiating. Karma is not fatum, and pollution, in spite of a
certain degree of “autodynamism”, accrues from guilt."” The transferability of
impurity to others, especially the transferability ‘of a decline in status to one’s
offspring, necessitates a high degree of responsibility of the individual, on the
one hand, and of the State, on the other, which has to control the relations be-
tween the individuals. Thus guilt and responsibility are an essential component in
the ideology of purity of the MA; they serve as an instrument of social integra-
tion. The close intertwinement of the purity conception and the penal law has
already been demonstrated in the chapters dealing with inter-caste relations. On
the one hand, the transference of impurity to fellow-caste members through bhat
and water acceptance or through sexual intercourse is an asocial act and therefore
liable to punishment because such behaviour jeopardises the status of other per-
sons. On the other hand, a murderer, even though he has not violated commensality
or consexuality rules, is also considered defiled and himself defiling for anyone
coming into contact with him (cf. p. 16). That is to say, pollution through bhat,
water and sexual intercourse is asocial, and an asocial action such as murder is
polluting.'®

Here again it is proved to what extent legal texts may be useful for social
analysis.

17 Kolenda (1964) shows that Indian low castes often rationalise their position in the hierarchy
as a consequence, not of the individual member’s karma, but of an “accident” in the history of
the whole caste by pretending, f.i., to be the descendants of degraded Brahmins. Thus, “the
injustice of their position is tied in, then, with the injustice of pollution”, as Kolenda (1964: 75)
puts it.

18 On the polluting character of murder cf. MA p. 381 § 13.—For the accidental killing (blunwitawyama
Jyan marnya) of somebody, the killer is held to contribute to the funeral expenses of his victim
and to go on a pilgrimage, upon which he is to obtain prayascit (MA p. 292 § 2).
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Excursus: penance and penalty in the classical sources

With regard to both conception and terminology, the classical sources of Hindu
law are characterised by a confusing diversity. However, there are some basic
principles to be distinguished, which obviously influenced the MA.

a) Sin is polluting, and b) the first step towards its remission is the confession
of it."” ¢) Sin is redeemable by penance/penalty/purification, and penalty can also
have expiative effects, just as does penance. d) The gravity of the sin/offence and
the severity of penance/penalty are last but not least functions of the varna affili-
ation of the sinner and his victim, respectively.

A fundamental question for the commentators is, as Kane emphasises,* whether
penance can abrogate the karma. They disagree on whether only unknowingly
committed sins can be remitted by an expiative act or whether sins committed
knowingly can also be remitted. Manu prescribes expiation, prayascitta, only for
knowingly committed sins in order to avoid the torments of hell and the negative
consequences for rebirth. Sins committed unintentionally, by contrast, can be re-
mitted by a simple recitation of the Vedas.

The action designated as prayascitta primarily means penance or expiation; as
Kane points out, in the older literature, the term also stood for ‘warding off an
inauspicious event’.? In the smyti, prayascitta has a multiple objective: redemption
of the karmic consequences of a sin, the sinner’s spiritual satisfaction (purging of
the soul) and therefore his re-admittance into the community. According to the
Mitaksara, prayascitta can only be effective in the case of sins which do not entail
damnation in hell or the loss of one’s varna status. According to other sources
(Agnipurana, Angiras, Vyasa), penance can remit sins which have been committed
knowingly (kimatah); for such sins the penance is double that prescribed for sins
committed unknowingly (akdmatah, ajfiina). Angiras distinguishes four steps in
the procedure of penance: a) approaching the assembly of learned men (to confess
and to be tried); b) declaration of penance by the assembly; c) performance of the
penance; and d) announcing that the sinner has been freed from his taint.? Finally,
the authors also consider emergency cases in times of distress (apadi) which do
not entail defilement and sin.?*

19 Kane generally renders prayascitta by ‘expiation’, ‘penance’, and danda by ‘punishment’, ‘pen-
alty’. The term salinsa means ‘offence’ but also ‘fine’; papa, pataniya, patakn and patana stand for
‘sin” or ‘sinfulness’. It is significant that the last three words derive from the verb pat-, ‘to fall’,
as does the term patita, ‘degraded’ (Kane 1953: 8-86).

20 The Apasthamba Dharmasitra, for instance, distinguishes two categories of sins, namely a)
pataniya, such as drinking alcohol, or incest, entailing the loss of varna status, and b) asucikara,
i.e., sins which pollute, such as sexual intercourse with a $iidra woman. In other works, pataniya
and aSucikara are either treated as identical or there are still more categories of sin (Kane 1953:
8-86).

21 Kane 1953: 38ff., 1589.

22 Kane 1953: 57f.

23 Kane 1953: 84f.

24 Manu Sarnhita 1909: 378-388.
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Not every sin is an offence within the meaning of criminal law, but for every
offence a prayascitta has to be performed besides the punishment executed by the
king. In many a case, the penalty can be replaced by a penance which is more
severe than the punishment itself, e.g., suicide. In other instances, penance and
penalty are identical. As Kane concludes, one cannot always clearly ascertain
whether penance and penalty are effective cumulatively or merely alternatively.
In Gampert’s view, the intertwinement of penance, penalty and purification, which
is today often effective simultaneously, results from a superimposition of various
mutually exclusive conceptions, stemming from different periods of Indian his-
tory. In the Vedic time, sin was conceived as a noxious substance which could, so
to speak, be prayed or sacrificed away. An ethical substance was not given to the
prayascitta until the emergence of the karma concept. However, the original magic
features implied in expiative actions, such as bathing, pilgrimage and sacrifice,
were not completely replaced. The result was the idea that good actions could
neutralise evil deeds and that the precondition of good intentions was repen-
tance. With the emergence of the state, the sovereign’s criminal law threatened to
suppress the autonomy of penance, the supervision of which had been the privi-
lege of the Brahmins. The latter ultimately recognised the death penalty as an
expiation, as prayascitta.®

25 Kane 1953: 69.
26 Gampert 1939: 254ff.



XVII

THE PUBLIC AUTHORITY AND THE CASTE HIERARCHY

“Out of terror all creatures run about when the world suffers
anarchy; hence, the lord created the king for the protection of all
[...]. Daily he shall abide by the instructions of pure, old Veda
knowing Brahmanas [...].” (Manu Sarmnhita 1909: 222, 224)

According to the MA, the State not only imposes punishment, it also prescribes
purification and expiation and controls their performance. Expiation is not merely
a matter of individual conscience, nor is it the fulfilment of a purely religious
norm (as it might be laid down by an “internal canon law”). The State is to sanc-
tion the caste inter-relations not only qua legislative, but it also is to enforce them
qua executive and judicial power.

The question whether this claim of the State to subordinate religion and cus-
toms to the law, can be traced back to a specific Nepalese tradition, still has to be
analysed.' Here we must content ourselves with pointing out some of the outlines
of Nepalese legal history.

The pre-1854 legislation

The code of the Newar king Jayasthiti Malla was promulgated shortly before the
turn of the 14th to the 15th century. As to the caste system, its provisions appear
still more detailed and explicit than those of the MA of Jang Bahadur.

Just like the MA, the laws enacted by Jayasthiti Malla had a political function

1 Cf. our introductory notes, pp. 1-5.—One of the first attempts to classify the population of the
Kathmandu Valley into four varna was undertaken, according to the Bhasa Warm$awali, by the
legendary king Pasupuspavarman (Paudel 2020: 53; cf. also Lévi 1905, II: 83f.). From an in-
scription Wajracarya (2030: 290f., 299) concludes the existence, under the reign of the Licchawi
kings (around AD 200-750), of an office controlling caste-related affairs. The inscription ex-
empts a village from the authority of that office and bestows upon it the privilege to address
any case of dharmasaritkara, “mixing of dharma”, directly to the king.
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and were meant to homogenise legislation after the unification of the three king-
doms of Kathmandu, Patan and Bhaktapur. According to the Bhasa Wamsawali,
Jayasthiti Malla’s Law was based on the precepts of the Manusmrti and promul-
gated at his subjects’ request.2 We also know that the king was advised by Indian
Brahmins.?

Apart from the obligatory usage of the varna terminology, many of the indi-
vidual castes of that time are mentioned by name; furthermore, a distinction is
made between Hindu and Buddhist castes.? It is laid down in detail which castes
are to carry out which works for which castes, with special regard to manual
work (from nail cutting to the painting of pictures) and to priestly functions. (In
the MA, such provisions are absent.) Caste-specific codes of conduct are described
consistently and in detail. Thus it is prescribed for each caste how many days
their members have to mourn; the number of days varies but is not correlatable
with the relative status position of the castes within the hierarchy. A number of
provisions refer to the types of life-cycle rites, to the permitted forms of mar-
riage, to the intermarriage between different castes and, as a matter of fact, to the
types of dresses and housing, which differ according to caste.

Here we may quote as an example the provisions applying to the untouchable
Pore (cf. above pp. 71, 75). The Pore should a) live on fishing; b) wear the dresses
left by deceased members of the higher castes (murdaka posak, lit. ‘dress from the
corpse’) in such a way that trousers and shirt must always be of different colours
and patterns (obviously in order to identify them as remnants or cast-offs); c) the
Pore should partake of pork but not of beef; d) they should not wear gold jewellery;
and e) they can enter the city only during the daytime (i.e., they have to live
outside the settlement proper);”f) they must not touch any higher-ranking person.

When the king dies, the entire caste hierarchy undergoes a kind of dramatised
representation as a “national hierarchy”: all the “four warna and 36 jat” take part
in the funeral procession, marching in files according to their caste ranks (jat anusar
kramaisit).¢

N

Larnsal 2023: 50.

3 Cf,ia, Lévi1905,1:230. OnJayasthiti Malla and the Newar caste system in general cf. Wright
1877:181-187; Petech 1958: 179-189; Lévi 1905, I: 193-200, 228-249; Pant n.d.b.; and Surya Bahadur
Thapa in his introduction to the reprint edition of the MA (p. 2).

4 The following details are drawn from the Bhasa Warh$awali in Larnsal’s edition (Larhsal 2023:
37-53). As this source dates from the first half of the 19th century, it is difficult to decide to what
extent the description it gives of the society of Jayasthiti Malla’s time corresponds to reality. Be
that as it may, some details in the edition used here are not clear. The waiiédwali employs the
term jat in a threefold sense: it calls the four warna also jat and speaks, then, of altogether 36 jat
among the king’s subjects, most of which consist, in their turn, of a varying number of subdi-
:}ilsions also termed jat. The latter total 725. A consistent exemplification is given nowhere in

e text.
5 The fact that impure castes were not allowed to dwell within the precincts of the old towns of

the Kathmandu Valley is also evident from the studies by Gutschow and Kélver (Gutschow
1977: 13; Gutschow and Kélver 1976: 48ff.).
6 Lamnsal 2023: 37-53.
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More than 450 years passed before Jang Bahadur presented a code of similar
consistency. During the interval, legislation had a more sporadic character.

In 1675, for example, the Newar kings of Kathmandu, Patan and Bhaktapur are
said to have homogenised the rules of mourning and death rites. In 1698, Yoga
Narendra Malla of Patan laid down that for all castes the mourning period should
last 45 days, with the exception of those persons who had to carry on the govern-
ment; the latter had to observe twelve days only.”

During the first half of the 16th century, King Ram $ah of Gorkha also made an
attempt at codification by promulgating his so-called twenty-six laws (sthiti). Apart
from his reforms in the field of administration, of weights and measures, etc,
some of the sthiti were committed to a stabilisation of the caste hierarchy within
the kingdom. Thus, certain privileges of those Brahmins who served at Court as
cooks, civil servants or priests were confirmed. Members of ethnic groups, such
as the Magar, were integrated into the administration and were given adequate
ranks and titles. With reference to the éistra, Ram Sah also laid down that—con-
trary to the Khas, Magar and Newar—the Brahmins, those Thakuri who belonged
to the royal clans, as well as the ascetics were to be exempted from the death
penalty. They were “unkillable”, awadhya ®

After the conquest accomplished by Prithwi Narayan Sah in the second half of
the 18th century, the necessity of a new legislation arose. Prithwi Narayan took
pride in having studied the laws of Jayasthiti Malla, Mahendra Malla and Ram
Sah,’ and he obviously did this with the intention of producing a code appropri-
ately considering the historical traditions of his subjects in Nepal’s markedly en-
larged territory. Due to his untimely death and the subsequent period of political
instability, another eighty years were to pass until this project materialised and
Jang Bahadur was able to promulgate his Muluki Ain.!° It may be added that the
Muluki Ain mentions Prithwi Narayan by name and confirms (thaminu) some of
his edicts of BS 1825."

Legislation and the administration of justice in the Muluki Ain
The preamble to the original edition of the MA is of particular interest, as here the

objective of the code is exposed: It is meant to establish a homogeneous applica-
tion of the law for the whole country (bharmuluk). The practice of law which had

7 Burleigh 1976: 40, 47.

8 Asreprinted in the appendix to the MA, p. 697-699. Recently, Riccardi (1977) has published a
translation of these sthiti with some valuable comments.

9 Diwya Upades 2024: 24.

10 Cf.also S.B. Thapa in his introduction to the reprint edition of the MA and Acarya 2022: 127-151
on the era of the kings Prithwi Narayan, Pratapsingh and Rana Bahadur. Acarya (2022: 133.)
mentions a code of Pratapsingh which, to my knowledge, has not yet been discovered. Cf. also
Pant (n.d.a) on possible parallels between the political thought of Prithwi Narayan and the
Arthasastra.

11 MAp.162§16-17.
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hitherto varied from region to region should discontinue and “henceforth, lower
and higher-ranking subjects shall be punished uniformly according to their guilt
and caste (!)": “[...] chota wada praji prani sabailai khat jat maphik ekai sajaya hawas” 12

The preamble further states that therefore the Prime Minister Jang Bahadur
ordered a Court Council (bharadari kausal) consisting of noblemen and experts to
draft a new code. This council examined everything, corrected whatever was to
be corrected, abolished whatever was to be abolished and replaced it by new
laws.!® Henceforth, this code shall apply to everybody. Amendments may only be
suggested by the prime minister and the council. All other persons authorised to
administer justice incur a penalty if they add something to the code or cancel
anything. The preamble closes with the announcement that the legislator reserves
for himself the right to amendments for the benefit and the safeguard of his sub-
jects (praja pranilai subista raksa). It is notified that such amendments are to be sent
annually to the authorities concerned.

As we have seen, the Rana prime minister, who represents the king, is the
supreme legislative authority. (Formally speaking, the king delegates parts of his
authority to the prime minister.) The Court Council and consequently the Brah-
mins, as consecrated representatives of religious authority, are conceded a mere
advisory function. This is valid at least de facto.

As has been shown by Kumar, the prime minister received petitions during his
usual audiences (darbar) and not infrequently did he suspend the decisions of the
courts. Thus, he represented the supreme judicial instance, but this also meant
that he could disregard the law in force. He was a “law unto himself”."* It does
not clearly emerge from the MA how far jurisdiction regarding caste affairs was
affected by this fact. We only know that in some cases the prime minister (or the
king, sarkar) could rehabilitate somebody even if this was not in accordance with
the law then in force.!® ,

Jurisdiction in matters regarding caste seems to be incumbent on the
dharmadhikari.*® According to Kumar and others, the dharmadhikari was the head of
the “state priests” (rdjguru), who, as expounders of the dharmasastra, held a seat in
the legislative and judicial body, the bharadari kausal.” The MA itself fails to define
the office of the dharmadhikari. In one instance, it mentions a $r7 guru dharmadhikari

12 MAp.1-2.

13 “[...] kausalka tajwijma sacyauna khirej garnyd thaharyaka sacyai kharej gart nafia [nayd) bhayaka ain
thapi[...].”

14 Kumar 1967: 85.

15 Cf. below. On the other hand stands that even the sanction the prime minister accords to a
court sentence can become invalid if the court establishes its unlawfulness (anyaya) (MA p. 162
§20). According to the MA (p. 171f. § 11), the courts of justice are autonomous with regard to
their decisions. They have to consult (sdd/inu) the Court Council only a) if this is imposed by the
law (i.e., in order to make sanctioned decisions in cases of degradation and capital punishment,
cf. below); and b) if the law is found to be at variance with common practice (ainma wihora
namilnyd kurd paridya bhanya).

16 dharmadhikari < dharma, ‘law’, ‘religion’, + adhikar, ‘power’, ‘competence’.

17 Kumar 1967: 92, 117, 128; Lévi 1905, I: 239, 247f.; Hodgson 1880, II: 214ff.
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who seems to be identical with the above-mentioned rajguru.'® Other passages
clearly suggest that some of the dharmadhikari’s duties can be delegated to local
officials and even notables.!

Thus, in connection with the adjudication of a pollution by impure castes, the
MA mentions the following officials and agents:?

hakim, dittha bicari, amali, dware, thekdar, ijaradar, thari, mukhiya, jimmawial,
mijhare, gaurun, jyetha, budha, caudhari, mukdam, thani thari, bhala
manisharu.

That they all may act as dharmadhikari (or his representatives) emerges from an-
other paragraph:*

“... patiya garat dinya adalat thanaka hakim ad(d)a gaudaka bharadar dittha
wicdri amali dwaryd mukhiya jimmawal patiya dinya dharmadhikar jo ho ...”

All these persons are entitled to give patiyd in certain cases and are called
dharmadhikar(i). In the list, only the hakim, the bicari and the dittha are judicial offi-
cials of the provincial or central government. The mukhiyad and the amali can be
both revenue officers as well as village headmen.?? The jimmawil, thekdar, mijhare,
gaurun, etc, are other local agents of the State or of a landlord, who collect taxes
and exercise certain control functions. Finally, the persons designated as j(y)etha
budha bhala manisharu, i.e., ‘the old and honest men’, do not necessarily hold an
office; rather they are members of ad-hoc village councils.

Assignees of rent and other revenue, such as the birtd-holders, the heads of
monasteries (math), temples, pilgrim hostels and welfare institutions (guthi), etc,
are also invested with certain judicial functions over their tenants.?

As far as caste matters are concerned, all these officials, landlords and local
agents are entitled to carry out investigations (kdyal), to draw up minutes and
certificates (kayalnama, purji, muculka) and to exclude the accused or suspected
person from intercourse with his fellow caste members during the pendency of
his lawsuit.?

Their powers are limited in so far as they may impart patiya only if the offence
dealt with was committed unknowingly (bhor).” For an offence comumitted inten-

18 MA p.159§8.

19 MA 393 § 51, cf. also below.

20 MA 397 §60.

21 MA p.393§51.

22 or headmen of other local administrative units. On the mukhiya, etc, among the Gurung and
Limbu cf. Messerschmidt 1976: 17 and Regmi 1963: 126f.

23 “[...) mapht jaggaka guthiyar wirtawar [birtdwal] mathdhari saritamaharitt [...]”, MA p. 2 (preamble).
On the police and judiciary powers of the birtd-holders cf. also Regmi 1976: 33ff.

24 This is called hatak, cf. above p. 158.

25 The later edition of the MA (2009, V: 151 § 37) appears to be more precise. It lays down that local
dignitaries, such as the tdlukdar (headman) and the notables (bhalddmi) may impart patiyad



180 THE CASTE HIERARCHY AND THE STATE IN NEPAL

tionally or knowingly and for which the law does not enact a rehabilitation (ainma
patiya nadinu bhanyakalai), a patiya can only be given by the king (sarkar) or by the
prime minister (mukhtiyar). This legal act must be laid down in a royal decree
(lalmohor).? An exception is posthumous rehabilitation, which may be imparted by
the dharmadhikari (i.e., all agents acting as, or on behalf of the, dharmadhikari?) even
for an offence committed with intent.”

Degradation and capital punishment can be dealt with by the central authori-
ties only. The MA determines that, in cases involving defilement (bor) through
bhat, water and sexual intercourse between pure and impure castes as well as in
cases called pafic khat, that is, cases penalised by capital punishment, damal, degra-
dation by shaving the head (cf. pp. 159ff.), the local courts and agents shall send
the offender along with his written confession (kayalnama, jamanbandi) to the courts
of law (adalat) in Kathmandu.”® The decision of these courts is again to be sanc-
tioned by a lalmohor, a decree bearing the signatures (seals) of the king, the prime
minister and the members of the State Council.?

All these regulations prove that the State’s functions are not restricted to legis-
lation alone. Whatever relates to caste is subject to the control of the executive
and judicial powers. The State controls in particular all mobility processes taking
place within the hierarchy: degradation as well as rehabilitation.

The State casts an eye on many events in the individual’s daily life which,
according to Western thought, affect his private sphere. Every violation of the
rules regarding commensality and consexuality must be reported (jaher), regard-
less of whether it can be considered guilt or not. This holds good even if a child
under 12 does not wash itself after defecation, thus polluting his commensals.* A
spouse, too, is obliged to inform against her husband if he infringes the
commensality rules (however, she goes unpunished if she fails to denounce a theft
committed by her husband).” The threat of a penalty for a husband who refuses
to accept Dhat from his wife of an adequate status is another example showing to
what extent the State controls the individual (see p. 41). On the whole, the negli-
gence of any caste-specific custom is liable to punishment if the MA has approved
of it as such. It is true that certain decisions are left to the relatives and fellow
caste members as, for instance, the question of whether somebody who has vio-
lated the rules of commensality is to be excluded from commensality or not (cf.

only in the case of minor offences, such as pollution through the hookah and fettering the legs
of cows and oxen (regarded as cruelty).

26 MA p.379ff.§2-4,7,29, p. 416 § 6.

27 Cf. above p. 161f. and MA p. 379ff. § 8-10.

28 MA p.182§6.

29 MA p.159§7, p. 181f. § 1-3,4, p. 193ff., p. 212 § 4. On the legal procedure in detail cf. Gorkha
adalati $iksa 1896: 30, 34. On the jurisdiction in the time prior to the MA cf. Kirkpatrick 1969:
196-204 and Hodgson 1880, II. On the relationship between central and regional authorities in
the Rana time cf. also Edwards 1976.

30 MAp.416§6.

31 MAp.193§3.
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pp. 25f., 43f.). Nevertheless, such cases are seldom and, moreover, the relatives
decide only on what we have called the “social consequences” and they decide
only after the State authority has intervened and punished the offender.®

32 Cf. above pp. 25, 35f. and MA p. 408 § 4 as an example.



XVIII

THE MULUKI AIN AND THE ROLE OF THE STATE
IN THE LEGAL TRADITION OF INDIA

“An ancient king did not direct the public affairs of a state
or nations in any modern sense of the term; he did not
rule by (...) promulgating never-ending streams of laws and
rules (...). He was to administer justice (...) by upholding
the traditions, by arbitrating disputes, by punishing and
counteracting infringements of the established rules and cus-
toms (...).” (Gonda 1966: 68f.)

The traditional Indian legal concept does not recognise the king as legislator and
still less as a reformer of public morality. It is true, he passed sporadically decrees
($asana, tamrapatra, etc) which established binding legal principles and which some-
times even opposed the dharma. Lingat, however, interprets these decrees as an
expression of royal will and a positive law meant for immediate application.' The
king’s (or the state’s) duty was limited to the publication of the law and to the
control (raksana) of its application. He had to enforce the dharma. In order to save
his subjects from the consequences of a sin, he must protect the victim from the
offender and indemnify him. But he also must compel the offender to expiate for
the sake of his, the offender’s, spiritual welfare.?

The king represents the wordly power, ksatra, and he is, therefore, subject to
the spiritual power, the brahman.? Hence, legislation is incumbent on the Brah-
mins. To be more precise, the Brahmins are the only ones authorised to interpret
the dharma and to prescribe the penance, for the performance of which the king is
responsible.* This ideal of the “separation of powers” is characteristic of the whole
smrti literature, and the justification of the penalty, as an expiation enforced by the
king, is particularly emphasised by Manu.®

1 Lingat 1973: 226-232. Similarly Derrett (n.d.).

Lingat 1973: 223, 232. Cf. also Kangle 1965: 119, 223 on the Artha$astra.

3 Lingat 1973: 215ff. and Dumont 1966: 351ff.—In contemporary India, the highest religious
authority is claimed by the four (or five) jagadguri, “teachers of the world”. One of them
resides at Sringeri in South India and is called the “Hindu Pope”. The known history of his
“see” goes back as far as the Vijayanagara empire. Cf. Liitt 1975.

Lingat 1973: 66; Kane 1974: 966-975; Kane 1953: 68-86.

5 Cf. Dumont 1966: 346f.
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In Maynard’s view, the caste system is based on three premises, namely the
“jurisdiction of the caste assembly”, the “expository and declaratory functions of
the Brahmins”, and the “enforcing authority of the king”. According to him, the
internal autonomy of caste results from the fact that its historical emergence as a
social group was not due to the sovereign’s will. He, the sovereign, only guaran-
teed its continuity. As the king also acted as an employer in public administration,
the domains of the crown and in state monopolies, he had an interest in keeping
alive the segregation of the castes because of the division of labour resulting
thereof.®

Hodgson, too, focuses on public interest. In his view, it is the raison d’étre of
the law to prevent the caste hierarchy from collapsing. He writes:”

“Of all these acts, the most severely regarded is intercourse between the sexes
of such parties; because of its leading directly to the confusion of all castes
(...); for the Hindu agent or subject will, of course, proceed, till detected, to
communicate as usual with his or her relations, who again will communi-
cate with theirs, until the foul contamination has reached the ends of the city
and kingdom, and imposed upon all (besides the sin) the necessity of submit-
ting themselves to a variety of tedious and expensive purificatory processes,
pending the fulfilment of which all their pursuits of business or pleasure are
necessarily suspended, and themselves rendered, for the time, outcastes (...).
Hence the innumerable ceremonial observances, penetrating into every act of
life, which have been erected to perpetuate this law; and hence the dreadful
inflictions with which the breach of it is visited.”

According to the Indian legal tradition, the king had to respect not only the dharma
and the Brahmins, but also the autonomy of customary law which implied the
autonomy of internal jurisdiction of local groups, castes, villages and guilds. In
general, the state exercised its judicial power only in criminal cases (prakirnaka) in
so far as politics or the four varna were involved. Only at the request of the parties
concerned did the state intervene in civil cases (vadi-krta) as well as in the field of
customary law. According to the Apasthamba Dharmasastra, it is the learned men,
the acarya (of the delinquent’s caste or locality), who ordain the measures neces-
sary for the atonement of a sin. If the sinner is unwilling to obey, the dcirya should
bring the case before the king who, after due deliberation with his purohita, will
enforce the expiation.®

Gune’s study produces the impression that, even in the late pre-British period,
the principles of the smrti were in force. According to Gune, between AD 1650 and
1818 there were altogether three instances in Maharashtra, which administered
law in matters related to caste and religion, namely the caste assembly (jatisabha),

6 Maynard 1917: 91f., 94, 98ff.

7 Hodgson 1880, II: 239.

8 Cf. Lingat 1973: 226f., 237-256; Derrett 1973: 12ff. On the Apasthamba Dharmasastra cf. Kane
1953: 70.
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the council of learned Brahmins (brahmasabha) presided over by the dharmadhikari,
and finally the king and his officials. The caste assembly used to investigate into
the case and to exclude the offender from his caste until he had undergone expia-
tion as prescribed by the Brahmins. The mediation between the two instances, the
caste assembly and the Brahmins, was reserved to the state. In any case, the state
supervised the performance of expiation: it levied a fine (brahmadanda) on the of-
fender, gave a written account of the factual findings (dosapatra) and submitted it
to the Brahmins. The latter, in their turn, certified in a document, called suddhipatra,
that the delinquent surrendered to them had performed the purification or expia-
tion prescribed. In criminal cases, the state had the additional duty of imprisoning
the delinquent or of imposing a fine, called rajdanda, on him.” Consequently, the
state has hardly any judicial function proper. It represents merely the executive
power enforcing the resolutions of the caste assembly and/or the Brahmins and
helps the offender to expiate and re-attain his caste status.

Although caution is required in view of India’s great historical and regional
diversity, the data discussed above show that the MA is a positively autonomous
continuation of the Indian legal tradition, autonomous in the sense that it is adapted
to contemporary conditions. It assigns to legislation as well as to executive and
justice a direct control over the social sphere. It is also the State which controls
legislation, even though it is not fully established whether it represents de jure
the supreme authority.!” At least we can state that in the preamble to the MA,
no mention is made of the legislation being exclusively devolved upon the
Brahmin members of the legislative body. However important their role as
expounders of the dharma may be, the law is drafted by the entire bharadari kausal
and promulgated by the prime minister. One may perhaps go as far as to regard
the MA as a systematic collection of sdsana, royal edicts in the classical sense of the
term (cf. above p. 146). This would make the State the highest legislative author-
ity de jure, too.

Derrett writes that Indian history hardly offers any clues to the fact that the
king promulgated laws for his peoples as a whole. He states that in pre-British
India the village community, with its interdependent castes, classes, families and
sects, preserved its own standards as far as jurisdiction was concerned.!" For the
MA, the very reverse is true.

The MA is a common law applicable within a state territory. One of its con-
spicuous features is the attention it devotes to the castes. To my knowledge, the
Indian legal works do not deal with caste hierarchies of certain periods or re-
gions, sanctioning them in detail. They deal still less with a “national hierarchy”

9 Gune 1953: 110ff. In spite of its obvious deficiencies, Gune is an important source.

10 It goes without saying that the term “separation of powers” is used here in the figurative
sense. It is also obvious that “State” can be spoken of only with some reservations. We use the
word because we are aware of the fact that, at the time of the MA, Nepal was no longer a
“patrimonial kingdom” (M. Weber) but a “centralised agrarian bureaucracy” (M.C. Regmi),
acquainted to some extent with such Western notions as “citizen” and ‘‘state territory”.

11 Derrett n.d.: 12f.
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as the MA does. The Arthasastra which, as to its claims, is particularly related to
the MA, mentions individual castes by name only in connection with the progeny
of mixed marriages; however, it fails to allocate them a precisely defined position
within the hierarchy. Inscriptions and edicts of Indian kings seem to confirm only
the privileges or duties of individual castes without minutely prescribing their
interrelations with other castes. As Srinivas points out, in traditional India there
was no “clear-cut hierarchy with the position of each caste defined precisely”, and
the king came in only as “the ultimate authority for settling disputes with regard
to the rank of a caste”.”

The autonomy of customary law and religion is considerably restricted by the
MA. Customary law and the precepts of religion are only applicable if they have
become ain, law. Jurisdiction is chiefly a privilege of the State. That the MA as-
signs local jurisdiction and police powers also to persons who are not office-hold-
ers in the state bureaucracy itself cannot be taken as an indication of caste or
village autonomy in judicial matters. (In practice, this fact may merely enhance a
flexible interpretation of the law in petty cases.) Legally, neither caste member-
ship nor domicile but a person’s tenureship determines to whose local jurisdiction
he is subject. Thus, over peasants cultivating state land (raikar, jhdrd, rakam tenures)
local judicial authority is with agents of the State, such as the village headmen,
tax-collectors and/or functionaries responsible for organising public labour ser-
vice (jhara, huldk, etc). Tenants under the birtd, jagir and guthi tenures are, by con-
trast, subject to the “seigniory” of their landlord to whom the State granted land
or assigned the income from the land.” Somewhat different is the case with the
Limbu because their communal ownership rights to land (kipat tenure) exist by
dint of their membership in their ethnic group. This implies that both tax-collect-
ing and judiciary functions are discharged by their fellow-Limbu, i.e., the head-
men of local kin group segments and other agents (subbi and amali, respectively).
Of course, even these are debarred from dispensing justice in cases punishable
with degradation and death penalty.™

In sum, whoever administers law in caste affairs, is an agent of the sover-
eignty, whether he is an official in the bureaucracy (police, courts) or a local func-
tionary or a landlord, and regardless of his actual caste affiliation. Contrary to the
ideal of the smyti, the State in Nepal is neither a mere supreme appeal instance for
disputes coming within the meaning of customary law nor a mere executive agent
of religion, enforcing expiation.

This “étatisation” of society, custom and religion may be regarded as a consis-
tent extension of the ancient Indian concept, according to which the state (the
king) is obliged to safeguard the welfare of his subjects. It may also hang together
with the legal tradition in Nepal, which held that “the state was the owner of all

12 Srinivas 1968: 198.

13 On the different forms of tenure cf. above p. 96f.—One of the possible exceptional instances of
legally recognised caste autonomy is that, to my knowledge, among some Untouchables petty
cases of pollution, etc, were adjudicated by a mijluir from their own castes.

14 On the Limbu cf. Regmi 1965: 118 and Sagant 1976 a: 158f., 167ff.
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lands situated within its domain [and that] it alone possessed the right of alien-
ation through sale, mortgage or bequest”.”” However, it is a positive fact that the
étatistic tendency was last but not least the result of a deliberate policy of national
independence and cultural demarcation (see p. 194). The influence the idea of the
modern national state most probably exerted on the MA is to be seen in its intro-
duction of the concepts of sovereignty and citizenship (however rudimentary they
may remain from the western point of view). In the final analysis, the MA's soci-
ety is on the way to becoming a nation of castes.

15 Regmi 1976: 16.



XIX

THE CASTES IN THE POST-1951 LEGISLATION!

“Le n’importe quoi érigé en systeme ...”

“II n'y a de mortel, de temporel, de limité et d’exclusif que dans
I'organisation et dans les structures.” (Mural scribbles in the
University of Paris, May 1968) (Tchou 1968: 75, 125)

Although the 1955 edition of the Muluki Ain (BS 2012, here quoted as MA 2009)
still recognised the caste hierarchy, the country’s first Constitution of 1959 pro-
claimed all citizens to be equal before the law. This was also reflected in the sub-
sequent legislation.

For example, in the new Muluki Ain dating from 1963 (MA 2022), the amount
of the divorce payment (jari kharc) is standardised. It is independent of caste affili-
ation and varies only with the number of marriages the woman concerned had
contracted before the actual one to be dissolved.? Likewise, kind and measure of
the punishment are solely determined by the offender’s guilt, and no longer by
his caste. Degradation as a penal sanction is abolished. There are no regulations
dealing with caste interrelations. Neither the acceptance of bhat or water nor un-
touchability are mentioned. In the chapter dealing with marriage, no mention is
made of prohibited sexual relations between members of certain castes.?

However, it is recognised that the various groups within the fold of Nepalese
society have different and diverging customs. As far as I can see the term jat is
used only once in this context. Otherwise the new MA speaks of kul, ‘kin group’,
in the broader sense.* For ‘custom’, the expressions samdjik ritisthiti, calan or dharma
are employed. In official translations, sanufjik ritisthiti is often rendered by ‘social
customs’, calan by ‘custom’ and dharma by ‘religion’.® Conspicuously enough, news-

The following discussion refers to the period up to 1974.

MA 2022: p. 221f.

MA 2022: p. 211-220.

Among the higher Hindu castes, kil denotes a patrilineal descent group which includes the
wives “married in” and, consequently, excludes sisters and daughters “married out”.

Cf. MA 2022: p. 216§ 10, p. 223f. § 1, 8-10.
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"

papers and official publications also avoid the use of the terms “jat” and “caste”
and mostly circumscribe them by employing “barg” or “social class”, respectively.

The regulations dealing with incest well illustrate the new MA’s attitude to-
wards minorities: The legislator defines on two full pages what has to be re-
garded as incestuous relations. Then, in one single paragraph he adds that those
relatives with whom sexual intercourse and marriage are in accordance with one’s
group’s traditions (aphna jat wa kulma cali acko calan anusar wiwaha wa karani garna
lune nata), are exempted from the regulations as given above.® Thus, deviations
from the norm are legal if they can be regarded as part of group-specific tradi-
tions.

The primacy of Hinduism remains unquestioned, and the killing of a cow is
punishable with imprisonment of up to twelve years.” The conversion of a Hindu
to another religion is called khalal, ‘disturbance’. The same term is employed in
another context: Whoever disturbs somebody else forcibly or by deception
(jhukyai), whilst practising his traditional customs (samdjik ritisthiti), is liable to be
imprisoned for up to one year.® Here the legislator principally follows the line of
the MA of Jang Bahadur, ultimately postulating what he has officially ceased to
recognise: the caste hierarchy. With these provisions the legislation at least con-
firms the separation of castes, in as much as any attempt to change the interrela-
tions hitherto prevailing between two or more castes can be interpreted and sued
as a disturbance of traditional customs.”

Contrary to the wide-spread view, modern legislation has not explicitly abol-
ished the caste hierarchy. Although there is no longer an inequality before the law,
based on caste affiliation, the system of relations constituting the caste hierarchy
remains unchanged and is tacitly sanctioned by the provisions quoted above. As
late as 1963, after the publication of the new MA, the Palace Secretariate declared
that the “caste system itself has not been abolished”.!" Ethnographic literature,
too, sufficiently proves that the castes have remained a social reality, in spite of a
certain slackening in the field of interrelations. Among others, Putnam illustrates

6 MA2022:p.216§10.

7 What is more, it is a punishable act to sell cows, oxen and bulls for slaughter into other
countries (MA 2022: p. 190f. § 1, 3, 10-11).—In the Constitution of 1959, the king of Nepal is
qualified as an “adherent of Aryan culture and Hindu religion” (Neupane 1969: 88). The 1967

Constitution (p. 2§ 3/1) calls Nepal a “monarchical Hindu State”. (Quoted from official trans-
lations.)

8 MA 2022: p. 224 § 10. Cf. also above p. 134f.

9 A systematic analysis of modern law practice in Nepal has still to he made. My perusal of court
records in Dhading, Central Nepal, in 1971 brought no lawsuits in caste affairs to light. Later I
was informed of a case in which a projected inter-caste marriage was obstructed by the rela-
tives by reference to the paragraphs quoted above. As is well-known, in the early sixties the
Untouchables were prevented by the police from entering the national sanctuary Pagupatinath
(cf. Joshi and Rose 1966: 747).

10 Joshi and Rose 1966: 474, italics mine.—In modern Indian legislation, caste is dealt with more or
less as a sect or denomination, the affiliation to which is voluntary. As such, castes are protected
by the law. Their status position is, however, not acknowledged. A caste may own and manage
property, sue in court and, with some restrictions, outcast its members. The so-called “‘sched-
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this in a particularly striking manner in his study dealing with every-day life in “a
tea-shop as an arena of ethnic interaction”."!

Nepal is on the verge of a social transformation, regardless of whether it will
be enhanced by a rapid economic change or precisely by its absence. The caste
hierarchy consolidated by the various editions of the MA between 1854 and 1955
guaranteed the lower castes at least a “justice outside equality”.'? It has left be-
hind a social inequality which can still be intensified by both economic progress or
involution. The question is to what extent can modern legislation further the eman-

cipation of the underprivileged. The case of the Untouchables exemplifies the prob-
lems involved.

The Untouchables

As Caplan and others show, the growing monetisation has had a positive effect at
least for some of the Untouchables in the rural areas. The same seems to be true of
those, especially Newar, Untouchables who now work as employees of the public
administration, even though on the lowest pay-scale. But the loosening of their
economic dependence upon higher castes has not brought about any substantial
change in their traditional caste status. In the case of the Newar just mentioned
one may speak of a “hidden untouchability” for these groups still exercise their
traditional occupation or, at least, do works which are traditionally associated
with impurity, such as scavenging, cleaning or the disposal of corpses in the
hospitals, etc.

Politically, the Untouchables (and low castes in general) are heavily
underrepresented at the national level.”® The same is true of the district adminis-
tration: in 1975, not one single Untouchable was found among the district paricayat
chairmen and vice-chairmen.! This is deplorable given the fact that the Untouch-
ables may well represent about 15 per cent of the total population. By contrast,
their political participation at the village level has considerably increased since
1960, at least in some areas.' But as Caplan points out, they cannot constitute an
effective political force until a new field of economic competition is opened up for
them; and to improve their economic position by a suitable resource re-allocation
is not possible without aid from outside.'

The State’s policy has indeed been too reluctant to remove two principal ob-

uled castes” and ““scheduled tribes” benefit from a special protective legislation. Cf. Galanter
1968 on caste in general and Galanter 1972, Dushkin 1972: 165-186 on “positive discrimina-
tion”,

11 Putnam 1975.

12 “justice en dehors de I’égalité”, as Dumont (1966: 139) puts it.

13 Cf. Gaige 1975: 164.

14 According to the official list.

15 Cf. Gaige 1975: 143-144, Caplan 1972: 58ff.

16 Caplan 1972: 85-96.
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stacles to the Untouchables’ vertical integration into Nepalese society: a) The one
is the so-called anticommunalism (asampradayikta), a policy directed against any
organisational solidarisation of minorities on a cultural or regional basis. The Nepal
Depressed Classes League created “from above” a few years ago might be seen as
an experimental deviation from this policy, but this organisation has so far not
proved active enough to fully represent the Untouchables’ interests."” b) The sec-
ond obstacle is the lack of any decisive protective legislation. Unlike India’s Con-
stitution and, particularly, the Untouchability Offences Act of 1955, Nepal has de-
nied any “positive discrimination” to the Untouchables.'®

In the Nagrik Adhikar Ain of BS 2012 (AD 1955), discrimination (bhedbhiw) on
the basis of religion, race, sex, caste and tribe (dharma, warna, linga, jat, jati) is only
prohibited with reference to the employment in public service.”” The Constitu-
tions of 1959 and 1967 add a clause prohibiting discrimination in general, that is,
“discrimination in the application of law” in accordance with the right to equal
protection by the law for all citizens.?

In fact, the law is not free from ambiguities. First, it does not provide any
precise definition of “discrimination in the application of the law”. Second, the
clauses prohibiting discrimination may be seen as contradicted by those which
assure the social groups (castes) the right to self-determination with regard to
their religion, customs and social intercourse with other groups.> What is dis-
crimination for X can be a threat for Y to his tradition and customs. If, say, an
Untouchable enters a cult place which has so far been used by Brahmins only, the
act can be interpreted as an infringement of the Brahmins’ religion and customs.
What is more, both can be punished, the Untouchable who tries to make use of the
abolition of discrimination (as he conceives of it) as well as the Brahmin who, led
by good will, helps the Untouchable in exercising his right. Similarly, although in
modern Nepalese law regulating marriage no mention is made of caste barriers,”
the protection of one’s own group’s traditions could also serve as a sanction against
intermarriage between Untouchables and non-Untouchables.

Though increasingly hesitating, Nepalese law still holds open the door for a
“positive discrimination”. Thus, the Interim Government of Nepal Act of 1951 (BS
2007) stipulates the Government’s right to make “any provision for the reserva-
tion of appointments or posts in favour of any backward class of citizens”.? A few
years later, this was reduced to the formulation that His Majesty’s Government

17 It must be acknowledged, however, that the leaders of this organisation (now called “Nepal
National Depressed Class Welfare Council”) do not fail to criticise in their public speeches the
contradiction between the law and the still existing discrimination of low castes (cf., e.g., The
Rising Nepal, August 18th, 1974; November 22nd, 1974; and December 16th, 1974).

18 For an analysis of the Indian legislation cf. Galanter 1974 and Kloss 1969: 385-419.

19 Nepal Ain Sarhgraha 2021: p. 1221 § 4.

20 Neupane 1969: 91; Constitution 1967: p-5§10.

21 Nepal Ain Sarhgraha 2021: p. 1221 § 7; Muluki Ain 2022: p. 224 § 10; Constitution 1967: p. 6 § 14.

22 Muluki Ain 2022: 218-220.

23 Neupane 1969: 147 § 16/2.
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shall have the power “to make special provisions (biSes wyawastha) for women,
children and persons belonging to any backward classes of citizens”.* Here again,
the notion of “backward class” is not sufficiently defined, and the initiative is left
entirely to the executive. In the Constitution of 1967, this is formulated even more
vaguely: “Laws may be made for the sake of public good to regulate and control
the exercise of fundamental rights [...] for the maintenance of good relations among
people of different classes or professions”; among those to be protected only mi-
nors and women are specifically mentioned.”

To sum up, it is, paradoxically, for fear of national disintegration that the inte-
gration of the Untouchables is being adjourned. The legislator appears to have
been guided by the hope of leaping over one stage in the transformation of Nepalese
society, namely that stage, which in India was (and still is) characterised by a
series of conflicts produced by voluntaristic cultural change (mass conversions to
Buddhism, “Sanskritisation”, etc) and by the struggle for political participation.®
The legislator’s indecisiveness with regard to caste and untouchability, one may
conclude, should allow for a gradual emancipation of the Untouchables. This is to
take place in the future and, so to speak, outside the ideological categories of the
traditional caste hierarchy which will by then have lost its relevance.”

The outcome of such a policy can only be, at best, a certain amount of indi-
vidual mobility, that is, emancipation for a few privileged persons and thus at the
cost of the horizontal solidarity among the Untouchables as a social group. More-
over, it is doubtful whether the caste hierarchy will “die out” within the near
future, even if one postulates a fast economic transformation in the country. It is
true that in India, “positive discrimination” has also had a certain cementing ef-
fect upon the caste hierarchy,®but the absence of any protective legislation cannot
be a remedy either.

With all that it is obvious that conditions in Nepal are comparatively more
favourable. Contrary to India, neither large-scale proletarisation nor social unrest
has so far taken place among the Untouchables in Nepal. Last but not least, an
energetic social reform could continue the Nepalese legal tradition which has al-
ways assigned to the State an important role in regulating social life.

The ethnic groups

It has to be admitted that, unlike the Untouchables, a) not all the ethnic groups
have suffered deprivation to the same extent and that they b) could benefit from

24 Civil Liberties Act 1955: p. 2 § 5; Nepal Ain Sarhgraha 2021: p. 1221 § 5.

25 Constitution 1967: p. 7 § 17.

26 Cf.,i.a., Béteille 1967: 92-98 and Bhatt 1971.

27 King Mahendra emphasised as early as 1964: “Care has also been taken to render the new
Muluki Ain [...] easily acceptable to the people to prevent social revolution from bringing
about social disorder and to effect changes as smoothly as possible [...]” (Mahendra 1967: 235).

28 Béteille 1967: 90, 92.
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those general reforms which, since 1951, have been implemented in favour of the
entire peasantry, such as the land reform, the expansion of primary education and
the establishing of the village paiicayat as local units of self-government.” It is
precisely these two factors which make the situation of the ethnic groups more
complex and more delicate than that of the Untouchables.

On the whole, anticommunalism and attentism have not allowed for the elimi-
nation of the consequences of exploitation and political deprivation to which the
ethnic groups have been exposed since the foundation of the present State of
Nepal, and especially during the Rana period. The documentary evidence for the
first time made accessible by M.C. Regmi amply proves this.* The claim of the
patrimonial kingdom that the whole land is state property, also served as a pre-
text to allow members of higher castes (courtsmen, civil servants, military person-
nel, etc) to settle on “tribal territory”. The bulk of the ethnic groups were, espe-
cially by the bestowal of birta and guthi rights (cf. p. 96f.), practically reduced to
the status of bondsmen. Even if they cultivated raikar land, they were bound to
villainage or corvée, serving as porters, footmen and the like.’! As we have seen,
most of the slaves were also recruited from among the ethnic groups. The consid-
erable disfranchisement, meant to favour military expansion and the establish-
ment of a new elite, was only sanctioned by the MA of BS 1910, classifying most of
the ethnic groups as “enslavable subjects” (masinya praja).

No doubt, ecological and economic factors also reduced the opportunities of
the ethnic groups. Even those who did not come under the control of the admin-
istration settled in a disadvantageous habitat. The monetisation beginning after
World War I entailed a significant indebtedness. This was only partially balanced
by the income of the “Gurkha” mercenaries, the abolition of birtd rights in 1959
and, finally, by the general land reform in 1964. The positive effects of these fac-
tors are also reduced by the present-day inflation and the growing scarcity of
land.*

As already stated not all the ethnic groups were exposed to the same extent of
deprivation. One example is offered by the Newar. The fact that many members
of the higher Newar castes were educated and/or specialised in trade and handi-
craft allowed them to maintain their economic position and to continue to hold
key-positions at court and in the civil service even after 1769.%* The State’s policy

29 On the minorities in the Terai cf. Gaige 1975; on the effects of schooling and resettlement cf.
Ragsdale 1975 and Elder 1976: 104-129, to mention just a few.

30 Regmi 1965-1968; Regmi 1971; Regmi 1976.

31 Inthe pre-Rana period, raikar cultivators were considered to be a sort of state tenants having
only occupancy rights. Cf. Regmi 1976: 170ff.

32 Astothelegislative framework of these reforms, cf. Birta Unmulan Ain, in: Nepal Ain Sarhgraha
2021: p. 687ff.; Bhumi Sambandhi Ain, in: Nepal Ain Sarhgraha 2021: p. 674ff. For a critical
analysis of the land reform cf. Regmi 1976: 197-231 and Zaman 1973.

33 According to Chauhan (1971: 233), in the late sixties approximately 25 per cent of the higher
civil servants were Newar, beside 46 per cent Parbatiya Brahmins, 23 per cent Chetri (appar-
ently the Thakuri included) and altogether not more than 5 per cent from among other ethnic
groups and Terai castes. Gaige (1975: 166f.) discloses a similar tendency; cf. also Shaha 1975: 57.
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vis-a-vis the Newar has always been characterised by a certain precaution aiming
at a selective integration of the high cultural heritage of this group. Symptomatic
enough is the famous gesture of Prithwi Narayan $ah who, on having conquered
Kathmandu, sat down on the throne of his Newar predecessor, paid homage to
thé Newar pantheon and ordered a feast which was in progress at the time to be
continued.* This formed the prologue to a strategy which Sylvain Lévi called
“cultural annexation”.3 Its objective was an integration by subordination rather
than oppression, in so far as the original identity of the Newar culture was gradu-
ally lost, precisely because many of the Newar sanctuaries were incorporated into
the state cult introduced by the new dynasty. As the Newar castes were inte-
grated into the new superimposed “national” hierarchy, the ethnic identity of the
Newar became re-interpreted by their discontinuous allotment to the different
caste groups (see pp. 111ff.). Whereas the individual Newar castes, with their
specific customs, were protected by the law, a solidarisation of all Newar on the
basis of their ethnic identity was prevented. Under the Rana rule, the cultivation
of their language and literature was curbed by administrative intervention.” This
tendency outlived the 1951 anti-Rana revolution, and only in the last few years is
a cautious liberalisation to be observed.”

Whereas most of the ethnic groups are strongly underrepresented in the re-
gional and national decision-making bodies, their political participation in local
self-government has increased considerably. This is due to the establishment of
village councils (gaii paficayat) in the early sixties. As these councils are elected by
secret ballot, their impact on the formation of public will and opinion in the rural
areas cannot be disregarded. Furthermore, as they usually comprise a number of
settlements, the councils are in a position to encourage interaction among differ-
ent ethnic groups and castes in areas with heterogeneous populations.® Whereas
this was only a long-term side-effect of the administrative reform, the establish-
ment of the Remote Area and Local Development Department of His Majesty’s
Government in the late sixties may be viewed as the first step taken in favour of
the ethnic groups in the border areas. It was this department which, in 1974,
organised a “Know-Nepal-Programme”, inviting prominent lamas from remote
regions to assemble in Kathmandu.¥

34 Cf. Hasrat 1970: 91 and Lévi 1905, I: 54.

35 Lévi 1905, I: 28. The expression is used here in another context.—On the documentary evi-
dence of the Sah dynasty’s attitude towards the Newar pantheon cf. Wajracarya 2033: 262ff.;
Wajracarya and Srestha 2032: 109-115; Gorkha Waméawali, II: 13ff.

36 Cf. Lienhard 1974: 125.

37 In 1965, the radio broadcasts in Newari and Hindi were discontinued after several years of
being freely transmitted. Cf. Gaige 1975: 125.

38 On the legislative framework cf. Nepal Ain Sarhgraha 2021: p. 97ff.; Kaphley 1967; Joshi and
Rose 1966: 395ff. On the practical consequences of the councils cf. Rana and Mohsin 1967;
Caplan 1970: 163ff.; Hofer 1973 a; Borgstrém 1975 and Knall 1975.

39 The Rising Nepal, December 6th, 1974.
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The legacy of the past

It has repeatedly been stated that many developing countries have, in favour of
their nation-building, discarded the legal pluralism which had characterised the
preceding colonial era.® If Nepal, too, exhibits such a tendency, paradoxically it
does so precisely because it has not been a colony and because it has been faced
with the problem of national identity ever since 1769. Attentism in legislation and
anticommunalistic tendencies must be seen in connection with a policy pursued
since those days and which L.E. Rose calls “a strategy for survival”.*! Nation-
building is meant to guarantee the country’s autonomy and to delineate Nepal
from her neighbour India, from which she cannot be distinguished so easily, as far
as objective criteria such as language and culture are concerned. Rose maintains
that this identity problem did not become pressing before India’s independence.*
Be that as it may, we have shown that the problem was already posed in the
Muluki Ain of Jang Bahadur one century earlier. There is one fundamental differ-
ence, however. In the MA, the conspicuous indifference towards most of the eth-
nic groups was justifiable by ignorance and by the unchallenged political domi-
nance of the higher Hindu castes. Nowadays, however, indifference towards the
minorities threatens, at least in the long run, national unity. The MA “accommo-
dated” the nation’s diversity into a caste hierarchy, legitimating social inequality
as being in line with dharma. Present-day legislation, by contrast, proceeds from
the fiction that this diversity implies only differences in the fields of custom and
religion.®

Modern legislation simply denies inequality, at least in so far as it results from
group affiliation. (Only individual mobility is enhanced and, as we have seen,
even this is done by applying undefined criteria.) It goes without saying that
modern Nepalese law is not prepared to legitimate inequality. The abolition of
inequality, however, is not legitimated decisively enough by it, either. This is pre-
cisely why it seems to be inappropriate as an instrument of national integration.

Since King Birendra’s accession to the throne, increasing attention has been
paid to the minority problem. For the time being, however, the efforts are only
political decisions and administrative measures not based on law which would
ensure their continuity. On the other hand, it cannot be excluded that the success
of the reforms of the past two decades will intensify political consciousness among

40 Nader and Yngvesson 1973: 905.

41 Rose 1971.

42 Rose 1977: 221.

43 There is even a minority of traditionally oriented intellectuals who derive from their own
fiction of national unity the claim to a sort of “Sanskritisation” of the whole nation. In 1974,
e.g., a number of Members of Parliament raised the claim for a general prohibition of
alcohol throughout the country (!), although alcohol even plays a deep-rooted part in the rites
practised by a considerable portion of the population. Cf. The Rising Nepal, August 22nd,

1974.—On the reaction of the Westernised intellectuals of the country cf,, i.a., Gurung 1970 and
Rana 1971.
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the ethnic groups, the Untouchables and other minorities. The possible conflicts
will put legislation under pressure. At least a protective legislation initiated “from
above”, which could have been effected until now, will then be hardly realisable.

The fact that nearly one half of Nepal’s population, namely 5.5 million people,
can be classified as belonging to minorities,* may illustrate the problems with
which the nation-building is faced.

44 According to the Population Census of 1971, only six million persons speak Nepali as their
mother tongue.



CONCLUSION

The caste hierarchy of the MA is a linear conception. An exceptional position is
occupied by the Muslims (chapter XIII). The MA, thus, clearly falsifies the thesis
holding that, at least in India, regional and supra-regional caste hierarchies with
clear-cut rankings were an artificial creation of the compilers of the Census of
India.! In the MA’s society, caste constitutes the primary organising principle; caste
status is, indeed, the chief factor determining an individual’s juridical status; and
the relationship between individuals is to a large extent determined by the pu-
rity-conditioned status. Caste “interferes” in marriage, inheritance, occupation; in
the relationship between servant and master, between patient and healer, between
the individual and the State. There seems to be only one sphere of social life
which is permanently “caste-free”, namely trade and commerce: Here only the
material value of goods and services counts, and not the caste of the persons
involved in their transaction.?

The caste hierarchy of the MA is divided into five caste groups. The upper
three caste groups, the pure castes, are separated by a demarcation line from the
lower two caste groups, the impure castes. Members of the pure castes are pol-
luted by intercourse with those of the impure castes, that is to say, by the accep-

1 Cf. Kantowsky 1972 and Rothermund 1976: 395f. This is not to deny the role of caste assem-
blies which represented to the Census authorities the demand of individual castes to belong to
a particular varpia, organising thus a “new urge to mobility” (Srinivas 1966: 94ff.). And this is
not to deny, either, that, empirically speaking, other organising principles, such as kinship,
territory or class, may be as fundamental as caste for our understanding of social organisation
in South Asia (cf. Hazlehurst 1968: 38ff.).

2 This must be emphasised in as much as, accord ing to some classical sources, interest rates were
dependent also on the varna of the borrower (cf. Manu Sarnhita 1909: 273 and Kane 1946: 421).
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tance of water, of certain kinds of food (bhat) as well as by sexual intercourse and
physical contact in general. In principle, every single caste can belong to only one
of the five caste groups. Those Newar, however, who, at the same time, wear the
holy cord and partake of alcohol seem to be an exception to the rule (chapter XI).

Every single caste “individualises” itself through a number of specific restric-
tions regarding intercourse with all other castes. A conspicuous concentration of
such restrictions is to be observed among the impure castes, where nearly every
caste marks itself off from those which rank lower than itself. By contrast, inter-
course between pure castes is dealt with somewhat more liberally: hypergamous
marriages are allowed and water can be accepted mutually, regardless of status
disparities between giver and receiver (chapters IV, V, VIII).

Caste status is a function of a collectively owned amount or degree of purity.
Within this amount of purity there is a further gradation: Members of one and the
same caste (jit) can possess varying amounts of purity and can be separated from
each other by the refusal of commensality. Such a differentiation of status within
one caste can be attributed to certain events in the individual’s life, e.g., the num-
ber of spouses a woman has had, determining her feme’s status which ranges
from virgo intacta to “whore”.

A differentiation of status is also given in the case of subcaste-like status groups
within one caste (chapters IV, V, VIII).

However, not every kind of intra-caste grouping is recognised as having more
or less collective purity than other members of the caste. Thus, the MA prescribes
commensality for all Gurung, regardless of their traditional intra-ethnic stratifica-
tion (chapter XI).

For the MA, caste-specific collective purity (and therefore caste status) is not,
or at least not exclusively, the result of attributes, such as a caste’s occupation, diet
habits, religion and customs (chapter VII).

The MA only imperfectly applies the classical varna model to the five caste
groups. The expression “the four varna and the thirty-six jat” is rather a metonymy
for the universal hierarchy which includes all castes inside and outside Nepal
(chapters IX, XII, XIII, XIV).

Caste (jat) and ethnic group are not always congruent, and the MA often fails
to take subjective ethnic identity into consideration when determining the status
position of a group (chapter XI).

An exceptional legal status applies to the slaves and ascetics, identifying them
as social estates apart. By becoming a slave, a person’s caste status is partially
suspended. The emancipation of a slave and the initiation to one of the ascetic
sects imply the allocation of a new caste status. These two acts, along with
degradation, are the only legal chances for individual status mobility (chapters X
and XV).

The legislator’s conspicuous attention to inter-caste relations with stress on
commensality and consexuality must be seen in connection with the MA’s function
to integrate a great ethnical and cultural diversity into its national caste hierarchy.

In spite of the numerous instances where the MA is in accordance with the
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principal concepts of the classical Indian sources of law, its claim to orthodoxy
remains more or less rhetoric. Although it sometimes refers to the authority of the
dharmasastra and although it uses all orthodox vocabulary, the MA is in many re-
spects remarkably pragmatic: The Brahmins are allowed to plough, some profes-
sions may be chosen regardless of one’s caste; and hypergamous marriages are
legalised in spite of considerable status disparities between the spouses (chapters
V, IX, X, XIIL, XIV).

The MA prohibits Hindus from being converted to other religions. It tolerates
and safeguards customs and confessions in so far as they are part of the tradition
of a group (caste). The tolerance is, just as the whole process of codification, last
but not least the result of a continuous interaction between the legislator and the
sections of the population concerned (chapters XIII, XIV).

Nevertheless, there are numerous discrepancies between the normative model
of the law and empirical reality. This is particularly true of the middle ranks of the
hierarchy, that is to say, of the ethnic groups (chapter XI, appendix I). The treat-
ment of these groups is often very cursory and it thus leaves the way clear for a
subsequent legislation, expected to acknowledge the results of acculturation by
correcting previous status allocations (chapters XI, XIV). “After all, incomplete-
ness of a codification has seldom impeded its active results.”?

Contrary to what we know of pre-British Indian legislation, the MA sanctions
a caste hierarchy in detail. Caste interrelations are codified and controlled chiefly
by officeholders of the state bureaucracy. Caste autonomy is insignificant, and
customary law must be sanctioned as such by the legislation (chapters XV-XVIII).
Possibly this tendency is to be traced back to a specific Nepalese tradition emerg-
ing with Jayasthiti Malla’s code and actualised, in the MA, by the necessity of
consolidating the results of the state foundation. The cultural demarcation from
the outside world is an instrument for stressing Nepal’s identity (chapter XII).
One is tempted to see in this demarcation two ideas interpenetrating each other,
namely the old Indian concept of the pure country of the Aryans (Aryavarta or
Bharatavarsa) as opposed to the countries of the Mleccha, on the one hand, and
the idea of the modern national state, on the other.

Purification, penance and penalty are closely interrelated and in most cases
they have cumulative effects. Pollution is not subject to a determinism and
can almost always be rescinded if it was contracted without guilt, that is, un-
knowingly.

In modern legislation, the caste hierarchy is no longer recognised, even though
not explicitly abolished, either. As a “positive discrimination” is denied to the
hitherto underprivileged groups, the law, with its attentism, can only cope to a
limited extent with the heritage of the preceding legislation as a “stratification
lag”! (chapter XIX).

3  Wieacker 1952: 209.
4 Dahrendorf 1974: 39.



APPENDIX 1

THE POSITION OF THE TAMANG WITHIN
THE CASTE HIERARCHY: A LOCAL EXAMPLE

The following data are based on my own field work among a Tamang group in
the Dhading district in Central Nepal.

The Tamang language has no proper term for ‘caste’ or ‘untouchable’ and only
uses Nepali loan words. The word jat (Tamang ja:t) can, moreover, also mean
‘exogamous clan’.!

Regarding the subjective judgement of the position of the Tamang in the na-
tional hierarchy, the statements vary from informant to informant. Even the re-
gional or supralocal hierarchy of the castes living in the neighbourhood of the
Tamang is not based on general consensus. The only thing which is agreed on is
that the Brahmins are the “highest” caste and the Tamang a “lower” one. The
precise linear sequence of the individual castes, however, is either unknown or
viewed differently.? Those Tamang who are versed in the matter refer to the
regulations of the older editions of the MA; at the same time they emphasise the
deviations from the law to be observed in practice.

Especially the allocation of the ethnic groups, such as the Gurung, Ghale, Magar,
etc, is subject to dispute. For instance, some Tamang believe (contrary to the MA)

1 The Tamang term rlij: (< Tibetan rus-pa) for ‘clan’ is more or less obsolete.

2 This is not uncommon in other regions. Stone (1977: 105) reports on a local hierarchy in the
Trisuli area that “Jaisi, Chetri and Thakuri each see themselves as directly below the Brahmans
and will not accept boiled rice from each other. Similarly, those of the matwali group {...] each
see themselves as highest of that category”. Examples of disputed status are thus in no way
limited to contexts in which ethnically heterogeneous groups are confronted with each other.
According to Bista (1972 a: 21), orthodox Chetri refuse to accept bt even from the Kumai, a
subdivision of the Upadhyaya Brahman, because from their viewpoint the Kumai rank lower
than themselves.



200 THE CASTE HIERARCHY AND THE STATE IN NEPAL

the Gurung to rank lower than the Tamang. Other informants view the Gurung
and the Tamang as equal-ranking. In sum, the linear rank order of castes is of
minor importance for the Tamang.

An intersubjectively valid and therefore more reliable criterion is offered by
the interrelations between the Tamang and the other castes. These interrelations
are more or less uniform, established attitudes based on mutual consent—at least
in the local context to be dealt with here. This will be proved in the light of three
examples: the sharing of the hookah, the acceptance of bhat and water, and inter-
caste marriages.

The hookah

The following rules have to be respected while sharing the hookah of a Tamang;

—All other Tamang use the hookah of a Tamang with all its three components:
the bowl (3) containing the tobacco, the urn containing water (2) and the tube (1).
The tube with the mouthpiece is passed from mouth to mouth. (Only few people
wipe the mouthpiece swiftly with their hands before putting it into the mouth.)

—The Gurung, Ghale and Magar as well as those Tamang women who have
been married to a Gurung, Ghale or Magar husband remove the tube (1) and
smoke through the orifice on the side of the urn (2).

—The Brahmins, Thakuri, Chetri and the Hill Newar only accept the bowl (3)
and smoke by forming a ‘tube’” with their hands, connecting the neck of the bowl
with the smoker’s mouth. A Brahmin uses in addition a sort of insulating layer,
wrapping a leaf of the sl tree around the neck of the bowl on to which he places
his hand.?

Untouchables (Kami, Sarki, Damai) are not allowed to touch a Tamang’s hoo-
kah and even its bowl.

The sharing of the hookah thus indicates four configurations of rank, namely

—Brahmins, Thakuri, Chetri, Newar (the bowl! only);

—Gurung, Ghale, Magar as well as their Tamang wives (bowl and urn);

—Tamang themselves (the whole hookah);

—Untouchables (no sharing).

3 The rule is applicable vice versa if a Tamang uses the hookah of a non-Tamang. From a
Brahmin’s hookah, e.g., he will only be permitted to use the bowl, etc.
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Water and bhat

In principle, but not in detail, the acceptance of water and bhat is in accordance
with the regulations laid down by the MA. Thus, a Brahmin or a Chetri accepts
boiled rice from a Tamang’s hand only if some clarified butter has been added to
it as a purifier (cf. above p. 22). However, there are two categories of food which
are not specified in the MA in connection with the acceptance rules, but which do
play a significant role in the relations the Tamang maintain with other castes:
millet pap and dark pulse.

Because of their colour both are called “black”: kalo bhit (Nepali) or ken mlan
(Tamang) for ‘millet pap’ and kalo dal (Nepali) or da:l mlan (Tamang) for ‘dark
pulse’. Rice (boiled) is called seto bhat (Nep.) or ken tar (Tam.), i.e., ‘white bhat'.

The acceptance of “black food” is based on the following rules:

«— “black” accepted from Brahmin
Chetri
Tamang “black” mutually Newa'l.r
> <« { Gurung
not accepted
Ghale
Untouchables
Brahmin
+— “Dlack” accepted from Chetri
Newar
Untouchables Gurur
“black” mutually 5
<« { Ghale
not accepted I
Tamang

We see that “black food” is not mutually accepted between the Tamang, on the
one hand, and the Chetri, Gurung, Ghale, Newar and Untouchables (!), on the
other. The Tamang only accept it from the Brahmins, whereas the Untouchables
accept it only from the Brahmins, Chetri and Newar.!

Whereas “white bhat” (rice) is accepted unilaterally from the higher-ranking
person, in the case of “black food” there is a negative reciprocity. To be more
precise, except for two cases, the refusal to accept “black food” is mutual and
independent of the status disparity between receiver and giver. Even the Un-
touchables reject “black food” offered by a Tamang or a Gurung.’ With all cau-
tion, it may be concluded that the acceptance rules regarding “black food” contra-

4 The Brahmins, Chetri and Newar do not partake of millet pap at all, but only of dark pulse. The
Gurung and Ghale eat both “black bhat” and “black pulse”, but only if they have prepared it
themselves.

5 The latter information was given by the Kami blacksmiths who are unhesitatingly ready to
accept “white food” from their Tamang customers.
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dict one of the most important structural principles characterising the hierarchy of
the MA: the unilaterality of bhat acceptance in the direction of the next lower-
ranking caste (cf. p. 22). The positive reciprocity of mutual water acceptance among
the pure castes has, as it seems, its parallel in the negative reciprocity of mutual
refusal to accept “black food”.

However, there is one fact interpretable as a sort of concession to unilaterality.
That is, the Tamang do accept “black food” from the Gurung and Newar pro-
vided that it is offered together with some “white food”, in most cases rice. The
informants substantiate this fact by stating that “it then does not look so black”.

Moreover, it must be added that unilaterality, as prescribed by the MA, is not
fully effective in the local hierarchy under discussion here. Whereas the Newar
(Hill Newar) never accept “white food” from the Tamang (the Tamang, in their
turn, do accept it from the Newar), the Tamang, Gurung and Ghale are practically
commensal. Only few, particularly caste-conscious Gurung or Ghale refuse to ac-
cept “white bhat” of rice or “white pulse” which has been prepared by a Tamang,*
even though the MA and public opinion in general classify the Gurung as higher-
ranking than the Tamang (cf. p. 118).

Inter-caste marriages and the status of the offspring

The following examples of inter-caste marriages have been recorded:

L II.
Brahmin
(Upadhyaya
or Jaisi A = (O Tamang Newar A = (O Tamang
Chetri)
A O Knatri /A O Nagarkoti
L. IV.
Gurung = Taman Taman - Gurung
Ghale 4 | O 8 & A4 | O Ghale
A O Gurung/Ghale /A (O Tamang

Case I shows conformity with the MA’s regulations. In case II, only a termino-
logical deviation strikes the eye for, according to the MA, the offspring are to be
classified as Lawat (cf. p. 116). In both cases, the status of the children is deter-
mined not only by the father but also by the mother.

6 Similarly Toffin (1975: 335) on the situation in the upper Akhu Khola Valley.
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Cases III and IV are different. Here the children adopt their father’s caste
status as well as his clan affiliation: they are Gurung, Ghale and Tamang, respec-
tively. Moreover, case IV is a hypogamous marriage prohibited by the MA
(cf. p. 35).

In cases IIl and IV, even the wife/mother is integrated into the ethnic group of
her husband since, when she dies, her death rites will be performed by her
husband’s relatives and by the ritual specialists of his ethnic group. Other indica-
tions of the wife’s integration into the husband’s ethnic group are to be seen a) in
the fact that the Tamang woman in case III is excluded from the ancestor worship
in her parental home; and b) in the aforesaid attitude towards her with regard to
the sharing of the hookah.

Certainly, in case IV, the integration of a Gurung or Ghale woman into the
ethnic group of the Tamang could also be interpreted as a sort of degradation
being in line with the MA, which prescribes that in hypogamous unions, the higher-
ranking woman is to be degraded to the status of the husband (p. 39). However,
this is a mere coincidence. Such an alliance is not at all regarded as illegal by the
persons concerned, and there is some evidence that it was already practised be-
fore the promulgation of the MA.
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THE KILLING OF THE COW

The killing of a cow is called gowadh. In the relevant provision of the MA, fre-
quently only the cow, gdi, is specifically mentioned, but it is obvious that the pro-
tection is also extended to bulls and oxen. The following concise rendering of
several paragraphs draws from the chapter gowadh garnya in the MA.!

§ 1:
§ 2

If a cow has been killed with intent, the offender is to be punished with
damal (life-imprisonment).

Whoever injures a cow deliberately with a weapon, is to be punished by
confiscating his property or by reducing him to slavery, according to his
caste group.

: Whoever kills a cow unintentionally when driving the animal to pasture,

etc, obtains absolution (prayascit) after paying a fine of Re 1.

: Whoever witnesses the killing of a cow and fails to report it to the authori-

ties, is fined Rs 50.

: Whoever beats a cow until it bleeds is to be fined Rs 2. If the cow’s or water

buffalo’s leg is broken,? the fine amounts to Rs 10.

: If someone killed a cow with intent and is thereupon killed himself, his

murderer will not be punished (khat ligdaina). However, he will be punish-
able as an ordinary murderer if it is proved that the killer of the cow acted
unintentionally.

: Exempt from punishment is an injury of a sick cow, necessitated by an op-

eration: sawing off the horns, removal of insects from a wound, etc.

N =

MA pp. 296-298.
Nevertheless, buffaloes seem to form a category apart and are not given the same protection

as the cow.
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§ 13: If a cow tied up in the cow-shed perishes due to an illness or accident, such
as lightning, fire or attack by a leopard, its owner obtains patiya after pay-
ment of a fee.

§ 14: An imbecile person (wolna najarnya latd) who injures a cow with a weapon,
a stick or by throwing stones at it, obtains absolution after receiving ten
lashes of the whip.

* % %

The following regulation is also of some interest because it is in striking contrast
to normal practice:

§ 10:  Except for certain holidays and particular occasions, in the course of which,
following old traditions, animal sacrifices must be performed, the mem-
bers of the four warna and thirty-six jat should not kill animals nor hunt
nor fish (sthal sikar jal sikar nagarnu). In the case of an infringement the
measure of punishment (fine?) varies with the price of the animal killed. —
The consumption of stale (bisi) meat and fish is not punishable.

Here, the MA is in line with Manu who allows the killing of animals only in
connection with sacrifices as well as for ceremonial entertainment (madhuparka).?

The MA also prohibits the slaughter of healthy female animals, such as she-
buffaloes, she-goats, sows and sheep, irrespective of whether they are slaugh-
tered for sacrifices, consumption or sale. However, the slaughter of sick animals,
except for the cow, is not punishable.

3 Kane 1974: 778f.
4 MA p.325f.§14-17, 20.
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praja 82, 91, 96ff., 102, 178, 192

praja jat 82, 86

prakirnaka 183

pratiloma 39

praim ministar 1

prayascit (prayascitta) 132, 158, 161ff., 167-
174, 204

puhuni jat s. pauni

punya 57, 168

purji 168, 179

purohit (purohita) 112, 136, 164, 183

phakir 106
pharak 158

raikar 96, 185, 192

raiti 96f., 126

rajput (rajpat) 86, 89f., 132, 134, s. also
Rajput, Thakuri in Index II

rakam 185

raksi 23, 132

ramta 106

rai 119

rajaputra-ksatriya 90

rdjdanda 184

rajguru 112, 178f.

rajikhusi 102, 121

rakheko swasni 41, 45, 47

ramakrsna (ramkrsna) 138

ramkabir (ramkabir) 138

rayat 96f.

rhi: 199

ritithiti (ritisthiti) 155, 187f.
rta-dmag, rta-mans 126
rus-pa 199

sadgati 162

sadhwa 142

sajaya 114, 168, 178
sapinda 145

salam 163
sampradaya 135, 147
samudrayatra 133
samundrapar 131
sannyasi 65, 95, 106
sapha 13

saraph ($arab) 132
sarkar 178, 180

sati 5

sagpat 23

sahasa 172

sewada 106

sinki 23

siwmargi (§iwamargi) 73, 141
smrti 146, 165, 182f., 185
snan 34

sthiti 4, 66, 151, 177
subba 185

suddha s. $uddha
sunpani 34

sungur (stigur) 18
sutak 14, 61

swaha 163

$asana 146, 182, 184

$astra 145ff., 155, 177, s. also dharmagastra

$ivalingam 141

Sivamargis. siwmargi

Sruti 146

Suddha (suddha) 13-16, 20, 24, 34, 40, 61,
69, 158, 162, 169{.

$uddha jat 14

$uddhipatra 184

Sudra ($adra, sudra) xxxv, 44, 57f., 75, 88ff.,
91-93, 95, 97, 132, 136, 140, 159f., 165f.,
172

tailarnti (tailangi) 112
taksir 161, 167
tapas 169
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tarai 133

tagadhari 9f., 90, 111f., 127, 130, 134f., 139,
142

tagadhari ksatri 112, 130

tagadhari khas 90

talukdar 179

tama 23

tamang 125f.

tamapatra (tamrapatra) 155, 182

teli 111

tin linga dekhiko jaisi 89, 107, s. also “lower
Jaisi” in Index I1

tin saharka newar 93, 111

tirtha (tirtha) xxxv, 32, 162, 169

talsing 96
tika 80

thar 53, 64, 90, 126
tharghar 113f.

thari 179

thiti 147, 151

thiti bandej 151-156

thekdar 179
udasi 106
ulto dharma 138

usinnu 19

vaidya s. waiya

varna s. warna
varnasarnkara 165

vadi-krta 183

vanaprastha s. wanaprastha
vidharma 140

vyavahara 146

wairagi (bairagi) 106

waisya (vaisya) 57, 88-91, 93, 101, 131f,, 165

wallabhi (vallabhi) 138

wams$awali (vamsavali) 153, 176

warna (varna) xxxv, 57, 68, 75, 88ff., 95, 101,
104, 110, 129, 156, 165, 172, 175f., 183,
190, 196f., 205

wadha (bidha) 97ff.

wanaprastha (vanaprastha) 55, 65, 95, 106

wesya (besya) 41, 45, 49f., 58, 99, 142

wesya jat 86

wesya putra 50

widharmi 138

widhwa (bidhwa) 41, 45, 121, 142

wiha (wiwaha, wiwa, biha) 54, 122, 188

wiha kharc 47

wist (bist) 80

wiwahita (bihaite) 42, 45, 50ff., 56, 142, 148f.,
151f., 156, 166 .

wiram (biram) 167

wrahmacari (brahmacari) 65

wrahman (brihman) 51, 112, 132, 134f., 168,
s. also brahmana above and Brahmin in
Index 11
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Aryan 188, 198, s. also drya in Index I

asal Jaisi 38, fig. 7, 42, 51-53, 89, 107f., 112,
116, 130, s. also Jaisi

ascetics xxxiv, 9, 49, 52, 64f., 94f., 105-109,
112, 163, 197

Awaliya 7f., 98, 118-120

Balami 119

Baramu (Barhamu) 119

Badi9, 38, fig. 7, 71, 74

Bara 74, 113f.

Bodo 72

Brahmin (Brahman, Bahun) xxxv, 5, 7f., 12,
15, 171f., 22, 25, 44, 49f., 54, 57, 61f., 64,
66, 68, 79ff., 84, 88-90, 93, 96, 100, 108,
112,119,122, 127, 129ff., 133, 135f., 141,
144-148, 168f., 171, 174, 177f., 182-184,
193, 198-202, s. also Upadhyaya, Jaisi,
Kumai, Purbiya, Dew Bhaju, Indian
Brahmin, Havik, Jh3, Bhatt, Tirhuti

Buddhist 7, 111, 114, 136, 138, 141f., 148, 176,
191

Bhatt 107, 112

Bhat 76, 108

bhat Jaisi 51f.

Bhote (Bhotya) 9, 73, 98, 102, 104f., 111, 115,

117-120, 122, 124-127, 136, 141, 147, 159,
s. also bhotya in Index I

Camar7

Candala 61, 131

Cepang 6ff., 9f., 104f., 115, 117-120

Citrakar 113

Cord-wearer castes (tagadhari) 9f., 17, 22f.,
26,28, 30, 32, 36, 38f., 41-51, 57-59, 61f.,
64, 68f., 79-81, 84f., 88, 90f., 96, 100f.,
104f., 107-110, 113-116, 130, 135f., 139,
142, 148, 157, 15%f., 163, 168, 170

Curaute (Curyada) 7f., 111, 139, 143 (Note:
The spelling cudarain MA p. 677 § 6 is
most probably erroneous.)

Cyame?9, 71, 74, 76, 78, 84, 86, 111, 113

Chetri (Ksatri) 5,7-9, 23, 38, fig. 7, 40, 42, 48,
50, 52, 54£., 64, 90f., 96£., 105, 107f., 116,
119, 122, 124, 127, 130, 144, 148-150, 154,
166, 193, 199ff., 202

Chipa 113

Christian 131, 136, 138, 141f.

Damai 7,9, 38, fig. 7, 71, 76, 83, 93, 110f., 120,
200
Danuwar 7f., 104, 115, 117-120
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Darai (Darai) 7f., 115, 117-120

Dew Bhaju 9, fig. 7,89, 107, 111-117, 130, 141
Dolpo (inhabitants of) 7, 122-124

Dotiyal Jaisi 89, 107

Duna 113

Diyiya 163

Dhobi 66, 74, 76, s. also Hindu Dhobi
Dom 7, 74

Enslavable alcohol-drinker castes (masinyd
matwali) 9f., 22, 25-27, 36-38, fig. 7, 44-
48, 51, 57, 59, 70, 73, 81f., 85, 91, 97f,,
100-102, 104f., 111, 113-120, 125, 142,
159

European 9, 71, 129, 131, 134

Gaine 9, 38, fig. 7, 71, 74, 110

Gubhaju 111f,, 114, 141

Gurung5, 7,9, 73, 105, 117f., 120-122, 124f.,
127f., 141, 148, 153, 155, 164f., 179, 197,
199-203

Ghale 121, 153, 155, 199-203
Gharti 9, 104f., 109, 155, 162
Gharti Chetri 105

Hamal 43, 52f.

Havik Brahmin 18, 24, 31ff., 61, 64, 162

Hayu 7,9, 104, 117-120

Hindu, Hinduism xxix, 3, 5f., 7, 60f., 75, 94,
127, 131, 135f., 138-142, 145, 147-149,
153f., 160, 172, 176, 182, 187f., 194, 198

Hindu Dhobi 9, 72, 139

impure castes 5, 9f., 13-15, 21-25, 28, 30, 33,
35, 39, fig. 7, 40, 491., 54, 57,59, 62, 71-
74, 76, 78-83, 85, 91, 93, 97f., 100-102,
104, 107,109, 111, 113, 130, 132, 142, 159-
161, 168-170, 176, 179f., 196f., s. also
water-unacceptable castes

Indian Brahmin 9, 18, fig. 7, 89, 107, 112,
129ff., 133, 176

Indians 131

Jaisi 9, 17, 23f., 42f., 48f., 52-55, 80, 85, 89,
93, 108, 145, 148, 152f., 163, 199, 202, s.

also asal Jaisi, “lower” Jaisi, Dotiyal
Jaisi, Jumli Jaisi, bhat Jaisi

Josi 114

Jumli Jaisi 89, 107

Jyapu 113f.

Jha Brahmin 112

Kadara 9, 38, fig. 7, 53, 71

Kamalwat Newar 115f.

Kasai 9, 24,71, 74, 76, 78, 113, 139, 163

Kami 7,9, 11, 30, 34, 38, fig. 7, 53, 71, 74, 76,
83, 93, 105, 111, 120, 200f.

Kirati (Kirati) 7,11, 98, 111, 117-120, 164

Koc 154

Kou 74, 113

Kulu (Kuludom) 9, 71, 74, 93, 111, 113

Kumai Brahmin 41, 199

Kumal (Kumhal) 7-9, 115, 119

Kusle 9, 71, 76, 113, 139

Kusunda 6f., 10

Khas 8, 127, 131, 154, 177
Khas-Bahun 131

Khatri 54f., 148, 202
Khatri Chetri 108
Khusal 113

Lawat Newar 116f., 202

Lama 31, 125, 127, s. also Murmi, Tamang

Lepca (Lapcya) 73, 117f., 120, 144, 152

Lhomi 124, 156

Limbu (Limbu Kirati) 7,98, 111, 117-120, 136,
143f., 147, 152f., 157, 164f., 179, 185

“lower” Jaisi 9, 38, fig. 7, 89f., 107

Magar 5, 7,9, 17, 22, 73, 98, 105, 117f., 120,
124, 127, 148, 152f., 164, 177, 199f.

Maithili Brahmin 7

Manangi 7

Matwali Chetri 90

Maijhi 7f., 115, 117-120

Mali 113

Manandhar 113

Mech 72

Mecya 71f., 117,128, 152, 164

Mleccha 9, 71, 130-133, 139f., 161

Murmi 126f., 155
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Murmibhotya 119, 125, 127

Musal 113

Muslim (Musulman, Musalman) 7-9,71, 73,
111, 129ff., 134, 138-143, 147, 154, s. also
Curaute

Nagarkoti 117, 202

Nakarmi 113

Newar xxxv, 5-9, 11, 31, fig. 7, 73f., 86, 90, 93,
96, 107, 111-119, 128, 133, 135, 139, 141,
143, 147, 163f., 175ff., 189, 192f., 201f.

Non-enslavable alcohol-drinker castes
(namasinyd matwali) 9f., 17,22, 26f., 30,
36-39, fig. 7, 44, 46-51, 57-59, 70, 80f.,
85, 91,97, 100f., 104f., 107, 113f., 116-118,
120, 124, 142, 159f., 165

Pahari 119, 151

Parbatiya 6ff., 10, 73f., 110ff., 114-117, 127,
193

Pore (Podhya) 9, 71, 75f., 111, 113, 120, 162,
176

Purbiya Brahmin 41

pure castes 14, 16, 19-24, 28, 30, 33, 35, 39,
tig. 7, 40, 49¢., 52, 55, 72, 78, 82f., 104,
114f., 140, 163, 168f., 180, 196f., 202

Rajput 9, 23, 38, fig. 7, 40, 43f., 48, 51, 53,
85f., 89ff., 93, 107, 112, 116, 130f., 144,
147,152, 154

Rai 7, 111, 118f., 136

Raji 6f., 10

Rajput (Rajpat) 7, 131, 153

Rajwarhsi 154

Raute 6f.

Sannyasi 9, 106ff., s. also Index I

Salmi 113

Sarki7,9,30, 38, fig. 7,53, 59, 71, 74, 93, 111,
120, 200

Sherpa s. Syarpa

slaves 1, 4, 9, 44f., 57, 64, 66, 73, 76, 86, 94-
105, 109, 133, 197

Sunuwar (Sunwar) 7,9, 117-120, 153

Surel 119
Syarpa 7, 118, 122ff., 125

Sakya 74, 113f.
Srestha 113f., 116f.

Tamang 5, 7, 11, 31, 117, 124ff., 148, 152f., 155,
199-203, s. also Lama, Murmu

Teli 71, 111, 139

Tibetan 6f., 73, 111, 118, 122-125, 127, s. also
Bhote

Tirhuti (Terhautya) Brahmin 107, 112, 130

Thakali 7, 153
Tharu?7,9, 73, 117

Thakuri 7-9, 23, 38, 40, 42, 50-53, 68, 86, 90,
95ff., 100, 108, 122, 131f., 144, 148-150,
152f.,164,177,193, 199f,, s. also Rajput

Udas 74, 113

Untouchables 5, 7, 9f., 14-17, 20, 22-28, 30-
40, 44, 46-50, 53f., 58-62, 68f., 72, 74f.,
77, 80-84, 86, 89, 91, 99, 101f., 105, 108,
111,113, 120, 127,130, 139-142, 147, 160-
164, 168f., 176, 185, 188-192, 195, 200f.,
s. also impure castes, water-unaccept-
able castes

Upadhyaya Brahmin 9, 15, 17, 22, 24, 38, fig.
7, 40-43, 48-52, 55, 80, 85f., 89ff., 93,
107f., 110, 112, 116, 130, 148f., 163, 170,
199, 202

Waranu 119

warna (varna) s. Index I

Water-unacceptable castes (pani nacalnya)
10, 13-15, 19-28, 30, 35-37, 39, fig. 7, 40,
44-49,62,70,73,80-83,91, 105, 111, 113,
139f., 159, s. also impure castes, Un-
touchables

Water-unacceptable but touchable castes
(pani nacalnya choichito halnunaparnya)
22,27, 36-38, fig. 7, 81, 140






Andras Hofer is retired Associate Professor of Asian Anthropology at the South
Asia Institute of Heidelberg University, Germany. He received his PhD from the
University of Vienna, Austria, and was a post-doctoral student at the Ecole Pratique
des Hautes Etudes and the Ecole des Langues Vivantes Orientales in Paris. Between
1968 and 1983, he carried out field research chiefly among a Tamang group in
Dhading district. His more recent publications include A recitation of the Tamang
shaman in Nepal (Bonn, 1994), and Tamang ritual texts Il. Ethnographic studies in the
oral tradition and folk-religion of an ethnic minority in Nepal (Wiesbaden, 1997). He is
Fellow of the Association for Comparative High Alpine Research, Munich, and
currently Review Editor of European Bulletin of Himalayan Research.

Prayag Raj Sharma is the author of A Preliminary Study of the Art and Architecture
of the Karnali Basin (Paris, 1972) and many articles on state and society in Nepal. He
received his MA from Allahabad University and his PhD from Deccan College,
Pune University. He was associated with the Centre for Nepal and Asian Studies
(CNAS), Tribhuvan University, from its very inception. He was the founding dean
of its predecessor, the Institute of Nepal and Asian Studies (INAS), from 1972 to
1978, as well as the founding editor of the Contributions to Nepalese Studies. He
retired as Professor of Ancient History from CNAS in 2002.






Himal
Books

IS]II\1|9|9|933 43 58 7

9789993 1343585




	SAI Kathmandu 991.tif
	SAI Kathmandu 992_1L.tif
	SAI Kathmandu 992_2R.tif
	SAI Kathmandu 993_1L.tif
	SAI Kathmandu 993_2R.tif
	SAI Kathmandu 994_1L.tif
	SAI Kathmandu 994_2R.tif
	SAI Kathmandu 995_1L.tif
	SAI Kathmandu 995_2R.tif
	SAI Kathmandu 996_1L.tif
	SAI Kathmandu 996_2R.tif
	SAI Kathmandu 997_1L.tif
	SAI Kathmandu 997_2R.tif
	SAI Kathmandu 998_1L.tif
	SAI Kathmandu 998_2R.tif
	SAI Kathmandu 999_1L.tif
	SAI Kathmandu 999_2R.tif
	SAI Kathmandu 1000_1L.tif
	SAI Kathmandu 1000_2R.tif
	SAI Kathmandu 1001_1L.tif
	SAI Kathmandu 1001_2R.tif
	SAI Kathmandu 1002_1L.tif
	SAI Kathmandu 1002_2R.tif
	SAI Kathmandu 1003_1L.tif
	SAI Kathmandu 1003_2R.tif
	SAI Kathmandu 1004_1L.tif
	SAI Kathmandu 1004_2R.tif
	SAI Kathmandu 1005_1L.tif
	SAI Kathmandu 1005_2R.tif
	SAI Kathmandu 1006_1L.tif
	SAI Kathmandu 1006_2R.tif
	SAI Kathmandu 1007_1L.tif
	SAI Kathmandu 1007_2R.tif
	SAI Kathmandu 1008_1L.tif
	SAI Kathmandu 1008_2R.tif
	SAI Kathmandu 1009_1L.tif
	SAI Kathmandu 1009_2R.tif
	SAI Kathmandu 1010_1L.tif
	SAI Kathmandu 1010_2R.tif
	SAI Kathmandu 1011_1L.tif
	SAI Kathmandu 1011_2R.tif
	SAI Kathmandu 1012_1L.tif
	SAI Kathmandu 1012_2R.tif
	SAI Kathmandu 1013_1L.tif
	SAI Kathmandu 1013_2R.tif
	SAI Kathmandu 1014_1L.tif
	SAI Kathmandu 1014_2R.tif
	SAI Kathmandu 1015_1L.tif
	SAI Kathmandu 1015_2R.tif
	SAI Kathmandu 1016_1L.tif
	SAI Kathmandu 1016_2R.tif
	SAI Kathmandu 1017_1L.tif
	SAI Kathmandu 1017_2R.tif
	SAI Kathmandu 1018_1L.tif
	SAI Kathmandu 1018_2R.tif
	SAI Kathmandu 1019_1L.tif
	SAI Kathmandu 1019_2R.tif
	SAI Kathmandu 1020_1L.tif
	SAI Kathmandu 1020_2R.tif
	SAI Kathmandu 1021_1L.tif
	SAI Kathmandu 1021_2R.tif
	SAI Kathmandu 1022_1L.tif
	SAI Kathmandu 1022_2R.tif
	SAI Kathmandu 1023_1L.tif
	SAI Kathmandu 1023_2R.tif
	SAI Kathmandu 1024_1L.tif
	SAI Kathmandu 1024_2R.tif
	SAI Kathmandu 1025_1L.tif
	SAI Kathmandu 1025_2R.tif
	SAI Kathmandu 1026_1L.tif
	SAI Kathmandu 1026_2R.tif
	SAI Kathmandu 1027_1L.tif
	SAI Kathmandu 1027_2R.tif
	SAI Kathmandu 1028_1L.tif
	SAI Kathmandu 1028_2R.tif
	SAI Kathmandu 1029_1L.tif
	SAI Kathmandu 1029_2R.tif
	SAI Kathmandu 1030_1L.tif
	SAI Kathmandu 1030_2R.tif
	SAI Kathmandu 1031_1L.tif
	SAI Kathmandu 1031_2R.tif
	SAI Kathmandu 1032_1L.tif
	SAI Kathmandu 1032_2R.tif
	SAI Kathmandu 1033_1L.tif
	SAI Kathmandu 1033_2R.tif
	SAI Kathmandu 1034_1L.tif
	SAI Kathmandu 1034_2R.tif
	SAI Kathmandu 1035_1L.tif
	SAI Kathmandu 1036.tif
	SAI Kathmandu 1038.tif
	SAI Kathmandu 1039_2R.tif
	SAI Kathmandu 1040_1L.tif
	SAI Kathmandu 1040_2R.tif
	SAI Kathmandu 1041_1L.tif
	SAI Kathmandu 1041_2R.tif
	SAI Kathmandu 1042_1L.tif
	SAI Kathmandu 1042_2R.tif
	SAI Kathmandu 1043_1L.tif
	SAI Kathmandu 1043_2R.tif
	SAI Kathmandu 1044_1L.tif
	SAI Kathmandu 1044_2R.tif
	SAI Kathmandu 1045_1L.tif
	SAI Kathmandu 1045_2R.tif
	SAI Kathmandu 1046_1L.tif
	SAI Kathmandu 1046_2R.tif
	SAI Kathmandu 1047_1L.tif
	SAI Kathmandu 1047_2R.tif
	SAI Kathmandu 1048_1L.tif
	SAI Kathmandu 1048_2R.tif
	SAI Kathmandu 1049_1L.tif
	SAI Kathmandu 1049_2R.tif
	SAI Kathmandu 1050_1L.tif
	SAI Kathmandu 1050_2R.tif
	SAI Kathmandu 1051_1L.tif
	SAI Kathmandu 1051_2R.tif
	SAI Kathmandu 1052_1L.tif
	SAI Kathmandu 1052_2R.tif
	SAI Kathmandu 1053_1L.tif
	SAI Kathmandu 1053_2R.tif
	SAI Kathmandu 1054_1L.tif
	SAI Kathmandu 1054_2R.tif
	SAI Kathmandu 1055_1L.tif
	SAI Kathmandu 1055_2R.tif
	SAI Kathmandu 1056_1L.tif
	SAI Kathmandu 1056_2R.tif
	SAI Kathmandu 1057_1L.tif
	SAI Kathmandu 1057_2R.tif
	SAI Kathmandu 1058_1L.tif
	SAI Kathmandu 1058_2R.tif
	SAI Kathmandu 1059_1L.tif
	SAI Kathmandu 1059_2R.tif
	SAI Kathmandu 1060_1L.tif
	SAI Kathmandu 1060_2R.tif
	SAI Kathmandu 1061_1L.tif
	SAI Kathmandu 1061_2R.tif
	SAI Kathmandu 1062_1L.tif
	SAI Kathmandu 1062_2R.tif
	SAI Kathmandu 1063_1L.tif
	SAI Kathmandu 1063_2R.tif
	SAI Kathmandu 1064_1L.tif
	SAI Kathmandu 1064_2R.tif
	SAI Kathmandu 1065_1L.tif
	SAI Kathmandu 1065_2R.tif
	SAI Kathmandu 1066_1L.tif
	SAI Kathmandu 1066_2R.tif
	SAI Kathmandu 1067_1L.tif
	SAI Kathmandu 1067_2R.tif
	SAI Kathmandu 1068_1L.tif
	SAI Kathmandu 1068_2R.tif
	SAI Kathmandu 1069_1L.tif
	SAI Kathmandu 1069_2R.tif
	SAI Kathmandu 1070_1L.tif
	SAI Kathmandu 1070_2R.tif
	SAI Kathmandu 1071_1L.tif
	SAI Kathmandu 1071_2R.tif
	SAI Kathmandu 1072_1L.tif
	SAI Kathmandu 1072_2R.tif
	SAI Kathmandu 1073_1L.tif
	SAI Kathmandu 1073_2R.tif
	SAI Kathmandu 1074_1L.tif
	SAI Kathmandu 1074_2R.tif
	SAI Kathmandu 1075_1L.tif
	SAI Kathmandu 1075_2R.tif
	SAI Kathmandu 1076_1L.tif
	SAI Kathmandu 1076_2R.tif
	SAI Kathmandu 1077_1L.tif
	SAI Kathmandu 1077_2R.tif
	SAI Kathmandu 1078_1L.tif
	SAI Kathmandu 1078_2R.tif
	SAI Kathmandu 1079_1L.tif
	SAI Kathmandu 1079_2R.tif
	SAI Kathmandu 1080_1L.tif
	SAI Kathmandu 1080_2R.tif
	SAI Kathmandu 1081_1L.tif
	SAI Kathmandu 1081_2R.tif
	SAI Kathmandu 1082_1L.tif
	SAI Kathmandu 1082_2R.tif
	SAI Kathmandu 1083_1L.tif
	SAI Kathmandu 1083_2R.tif
	SAI Kathmandu 1084_1L.tif
	SAI Kathmandu 1084_2R.tif
	SAI Kathmandu 1085_1L.tif
	SAI Kathmandu 1085_2R.tif
	SAI Kathmandu 1086_1L.tif
	SAI Kathmandu 1086_2R.tif
	SAI Kathmandu 1087_1L.tif
	SAI Kathmandu 1087_2R.tif
	SAI Kathmandu 1088_1L.tif
	SAI Kathmandu 1088_2R.tif
	SAI Kathmandu 1089_1L.tif
	SAI Kathmandu 1089_2R.tif
	SAI Kathmandu 1090_1L.tif
	SAI Kathmandu 1090_2R.tif
	SAI Kathmandu 1091_1L.tif
	SAI Kathmandu 1091_2R.tif
	SAI Kathmandu 1092_1L.tif
	SAI Kathmandu 1092_2R.tif
	SAI Kathmandu 1093_1L.tif
	SAI Kathmandu 1093_2R.tif
	SAI Kathmandu 1094_1L.tif
	SAI Kathmandu 1094_2R.tif
	SAI Kathmandu 1095_1L.tif
	SAI Kathmandu 1095_2R.tif
	SAI Kathmandu 1096_1L.tif
	SAI Kathmandu 1096_2R.tif
	SAI Kathmandu 1097_1L.tif
	SAI Kathmandu 1097_2R.tif
	SAI Kathmandu 1098_1L.tif
	SAI Kathmandu 1098_2R.tif
	SAI Kathmandu 1099_1L.tif
	SAI Kathmandu 1099_2R.tif
	SAI Kathmandu 1100_1L.tif
	SAI Kathmandu 1100_2R.tif
	SAI Kathmandu 1101_1L.tif
	SAI Kathmandu 1101_2R.tif
	SAI Kathmandu 1102_1L.tif
	SAI Kathmandu 1102_2R.tif
	SAI Kathmandu 1103_1L.tif
	SAI Kathmandu 1103_2R.tif
	SAI Kathmandu 1104_1L.tif
	SAI Kathmandu 1104_2R.tif
	SAI Kathmandu 1105_1L.tif
	SAI Kathmandu 1105_2R.tif
	SAI Kathmandu 1106_1L.tif
	SAI Kathmandu 1106_2R.tif
	SAI Kathmandu 1107_1L.tif
	SAI Kathmandu 1107_2R.tif
	SAI Kathmandu 1108_1L.tif
	SAI Kathmandu 1108_2R.tif
	SAI Kathmandu 1109_1L.tif
	SAI Kathmandu 1109_2R.tif
	SAI Kathmandu 1110_1L.tif
	SAI Kathmandu 1110_2R.tif
	SAI Kathmandu 1111_1L.tif
	SAI Kathmandu 1111_2R.tif
	SAI Kathmandu 1112_1L.tif
	SAI Kathmandu 1112_2R.tif
	SAI Kathmandu 1113_1L.tif
	SAI Kathmandu 1113_2R.tif
	SAI Kathmandu 1114_1L.tif
	SAI Kathmandu 1114_2R.tif
	SAI Kathmandu 1115_1L.tif
	SAI Kathmandu 1115_2R.tif
	SAI Kathmandu 1116_1L.tif
	SAI Kathmandu 1116_2R.tif
	SAI Kathmandu 1117_1L.tif
	SAI Kathmandu 1117_2R.tif
	SAI Kathmandu 1118_1L.tif
	SAI Kathmandu 1118_2R.tif
	SAI Kathmandu 1119_1L.tif
	SAI Kathmandu 1119_2R.tif
	SAI Kathmandu 1120_1L.tif
	SAI Kathmandu 1120_2R.tif
	SAI Kathmandu 1121_1L.tif
	SAI Kathmandu 1121_2R.tif
	SAI Kathmandu 1122_1L.tif
	SAI Kathmandu 1122_2R.tif
	SAI Kathmandu 1123_1L.tif
	SAI Kathmandu 1123_2R.tif
	SAI Kathmandu 1124_1L.tif
	SAI Kathmandu 1124_2R.tif
	SAI Kathmandu 1125_1L.tif
	SAI Kathmandu 1125_2R.tif
	SAI Kathmandu 1126_1L.tif
	SAI Kathmandu 1126_2R.tif
	SAI Kathmandu 1127_1L.tif
	SAI Kathmandu 1127_2R.tif
	SAI Kathmandu 1128_1L.tif
	SAI Kathmandu 1128_2R.tif
	SAI Kathmandu 1129_1L.tif
	SAI Kathmandu 1129_2R.tif
	SAI Kathmandu 1130_1L.tif
	SAI Kathmandu 1130_2R.tif
	SAI Kathmandu 1131_1L.tif
	SAI Kathmandu 1131_2R.tif
	SAI Kathmandu 1132_1L.tif
	SAI Kathmandu 1132_2R.tif
	SAI Kathmandu 1133_1L.tif
	SAI Kathmandu 1133_2R.tif
	SAI Kathmandu 1134_1L.tif
	SAI Kathmandu 1134_2R.tif
	SAI Kathmandu 1135_1L.tif
	SAI Kathmandu 1135_2R.tif
	SAI Kathmandu 1136_1L.tif
	SAI Kathmandu 1136_2R.tif
	SAI Kathmandu 1137_1L.tif
	SAI Kathmandu 1137_2R.tif
	SAI Kathmandu 1138_1L.tif
	SAI Kathmandu 1138_2R.tif
	SAI Kathmandu 1139_1L.tif
	SAI Kathmandu 1139_2R.tif
	SAI Kathmandu 1140_1L.tif
	SAI Kathmandu 1140_2R.tif
	SAI Kathmandu 1141.tif

